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NZJER Special Issue: Human Capability

JANE BRYSON'and PAUL O’NEIL

Editorial

The genesis of this special issue lies in the emieh of the editors’ FORST funded
research ‘Developing human capability: employmestiiutions, organisations and
individuals’, and in the tenth anniversary of thHeuman capability framework’
developed by the Department of Labour in 1999 sisépolicy thinking on the labour
market. Hence, this issue comprises six articleghwhtilise in different ways the
concept of human capability and its development.

Dictionary definitions typically refer to capabjylias either ‘ability and power’ or as
‘underdeveloped or unused faculty’. In relationpeople, there is a sense in this
definition of capability referring to human poteitiies rather than actual human
actions. In this sense, the concept of human chiyadnd its development lends itself
to a number of areas within the domain of employmerations, particularly with
regard to workplace skills and skills developmantarea which has been the focus of
much recent effort from the macro- to the microrelein developed states such as
New Zealand.

At one level, therefore, human capability is peshaqlistinguishable from the notion
of human capital, whereby human qualities, eithmmate or learned, have the
potential to be employed in production in much thay that physical capital is.
Human capability from this perspective becomes ceduo the utility people have in
production. Similarly, capability development beasnweduced to the acquisition of
skills and other human qualities that are of rateeaand use to the workplace. Given
the dominance of human capital theory in the diseg informing employment
relations, it is perhaps reasonable to ask whatubmess a new term — human
capability — has for something that already hasibeamed’ and informs discourse
and practice. The articles in this issue hope tresb this question by encouraging
the reader to think of human capital in more halisgrms by centring attention on the
‘human’ part in human capital. In doing so, empsasiplaced on people as social
beings brought into existence for social reasotigerahan for their use in production.
It also acknowledges that individuals differ inith@nate and learned qualities and
motivations, including those that are useful todurction.

Also, in this expanded view, sites of productiordrae recognised as sites of social
production as well as of commodity production andst subject to societal tensions
and contradictions as to what constitutes developn®milarly, a broad view of sites

of production recognises that human capital anddeselopment goes beyond
bringing about economic development but also bratgsut social development. Most

" Jane Bryson & and Paul O'Neil, Industrial Relatig®sntre, Victoria Management School, Victoria
University of Wellington, Jane.Bryson@vuw.ac.n
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of the articles in this issue take this more expenmterpretation of human capital,
and, principally drawing on the various works of KA. Sen (the Nobel Laureate in
Economics in 1998) and use the term human capatulitapture this wider view.

Sen’s work originated within the context of devetemt economics. He critiqued
dominant development thinking and practice whidbrised economic development
based on a ‘western model’ and measured by incseaasBDP per capita, noting its
failure to raise the human condition for the massesvhat constituted ‘under-
developed’ nations. IfPoverty and Promisefor example, Sen demonstrated that it
was a lack of entitlements (‘command over commesdli}i rather than insufficient
food availability through development that resultedieath and suffering on a wide
scale. His analysis of the famine in Bangladeshhi early 1970s illustrated that
people started dying when food availability wasretord levels. People died, not
because of a lack of food but because many lost jibles when the floods hit and
consequently their entittement to food. At issueswaot a lack of economic
development in terms of productive capacity buisane of distribution (Sen, 1981).

Whilst a focus upon entitlements in developmenihkimg moved towards putting
people’s well-being at the centre of analysis, Began to use the term ‘capabilities’
to break from the strong relationship entitlemetigve with command over
commodities. To Sen, capabilities represent a pessreal opportunities to do and to
be” (Pressman and Summerfield, 2002: 430), or sintpé ‘freedom to achieve
various lifestyles’ (Sen, 1985, 1993, 1999). The® wxpands on the human capital
approach which focuses on a person’s given skilisabilities.

Sen distinguishes between ‘capabilities’ and ‘flordhgs’ in his work. Functionings
address the actual outcomes or achievements ofaypatson does or is. Capabilities,
in contrast, represent those sets of functionirgg & person could choose or
alternatively, the availability of opportunitiestdfn a policy or strategic perspective,
capabilities are more important because they care reasily address the availability
of opportunities such as the real capability ofaglihg an education, being able to be
mobile or having dignity and respect and in a kib@ositive sense, open the space for
agency in choosing to act for oneself to bring almhiange and to consider others in
those decisions. In contrast, while some functigsirare determined by social
constraints, many are also related to preferenndsirgherent talents and thus, are
beyond the influence of policy-makers.

Sen’s approach to human capability is now migrabiegond informing progress in
development thinking and practice in developingame, to use as a philosophy and
an analytic framework to address contemporary emémcand social issues in
developed nations. In Western Europe in particllaman capability has recently
come to prominence in the debate over EuropeannitdJ) social and economic
policy as a result of its use in the Supiot remortthe transformation of work and
employment relations (Salais, 1999; Supiot, 198@)e, the argument presented is
for EU social and employment policies and instdos to be reconstructed to provide
for “active security to cope with work transfornmati and economic uncertainty”
(Salais and Villeneuve, 2005: 6) as a complementh& economic transformation
strategy towards ‘knowledge-based’ economies asealgio at the Lisbon summit in
2000. Thus, by recognising that economic transftionamplies further moves away
from standard employment relationships, social gotitns also need to shift away
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from traditional forms of protection against ecomomsk towards proactive security
for individuals in the labour market (Barnard, Dea& Hobbs . 2001).

Similarly, the articles in this issue attempt taesd Sen’s capability approach to
examination of social and employment issues in \eldped nation, such as New
Zealand. Policy-makers and other agents in Newanebhave grasped, in recent
times, the need for transition towards more knog#etdased economic activity as a
means for sustainable development. There are, hEwewgoing arguments and a
lack of consensus as to the appropriate institaticarrangements, both in and
surrounding the workplace, to support this traositiAn aim of this issue is to
provide a fresh perspective on this debate in Nealahd.

One aspect of the debate over appropriate ingfitatiarrangements for economic
transformation in New Zealand concerns the comiguiominance of neo-liberal
thought, which prioritises institutions that promdteedom of contract and minimal
interference by the state in redistributing resesrdn this view, collective bargaining
and social rights embedded in the welfare statetuthee spontaneous order of the
market and act as a fetter on economic developnidw.article by Deakin, whilst
placed in an English and EU context, challenges ¢binception on its own grounds
by utilising the capability approach to argue foe imarket-creating function of the
rules of social law. Deakin develops this argunfeoin a historical perspective by
tracing the development of the welfare state anttesnporary employment policies
from early ideas associated with the duty to waskcaptured in the English poor
laws. Whilst he acknowledges that some developmi@entsU statute and case law
help support the idea of social rights promotingola market participation, other
institutional arrangements, such as the EU operhodebdbf coordination of social
security are held by Deakin to limit the spread dedrning from institutional
innovations that occur in some member statestfieeNordic states).

The article by Anderson provides a commentary feoiew Zealand perspective on
the article by Deakin. Anderson focuses on thevezlee to New Zealand of Deakin’s
argument that a capability approach provides adrmonk to shape labour and social
policy to maintain social security in the face abbur market insecurity. Anderson
argues that the current ability and prospects &polr law in New Zealand to
maintain social security is somewhat light comparethe EU. Anderson points out
that unlike continental Europe, there is a strodgological belief among New
Zealand’s legal community that common law is ‘ré@al’ and that statutory law
interferes with ‘fundamental common law rights’.iFIpreference for common law
limits capability approach thinking to labour lavh@re for instance, the common law
has never recognised that an employee might haweegable rights in the continuity
of their employment’. Nevertheless, despite thig, inodern contract of employment
in New Zealand has to be seen as an integratectwtelof common law and statute in
which a range of protections exist from the minimwage to protection against
unjustified dismissal.

Such protections are somewhat different from whealin and Supiot have in mind
in a reformed Welfare State, reflecting measurespiotect individuals against
economic insecurity rather than maintaining ecomosgcurity in the face of risks.
Nevertheless, New Zealand retains a relativelyngtisocial welfare system, elements
of which, such as the combination of social insaeaand universal superannuation,
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do provide a relatively strong degree of econoreicusity for those unable to work
because of accident or age. Anderson, thus, ddeseranuch short-term influence of
the capability approach on employment and socidflanes law, but has prospects for
it as a theoretical support for progressive refofrauch structures.

The article by Barker, Cowey and McLoughlin conssddbow the human capability
concept has been used by policy practitioners iw [Mealand — principally in the
Department of Labour (DoL). In contrast to Sen, tbhacept was developed in late
1999 and used early in the new millennium by thel Dwas as a ‘conceptual
framework for understanding the dynamics and foraesvork within the labour
market’. In this human capability framework, thebdar market is viewed as
comprising three core elements: capacity (peopdkilts, knowledge and attitudes),
opportunities (places where people can utilisertbapacity to generate income and
other rewards) and matching (the process of magatapacity with opportunities).

As the authors note, naming this framework as ‘huncapability’ is really a
reworking of the mainstream economics understandfrigow labour markets work,
thus it is old wine in a new bottle. Nevertheleas, the authors discuss, such a
reworking had significant utility as a guide forligg-makers, who were adjusting to
the more social democratic regime of a Labour-ledegnment and out of more than
ten years of extreme neo-liberal-informed govereaand associated reforms. The
framework, thus, provided the concepts and langiage-insert society into labour
market issues and to help frame the political emsghan employment issues at the
time ‘from a social welfare mentality to one of Edalevelopment’. Additionally, the
framework assisted the DoL in the competition wather Government agencies for
influence with ministers. Within the DolL, the framerk proved useful in the
development of key policy initiatives such as threv&nment’'s Employment Strategy
in 2000 and its subsequent Inter-agency SkillsgkcRlan.

Barker et al. note that the framework largely fiello disuse after 2004. Whilst
conceptually, the framework serves to identify ithterdependence between ‘supply’
and ‘demand’ sides of the labour market, politisiamd policy-makers find it easier
to intervene on the supply side and are reluctanttervene in the demand-side. Prior
to 2004, supply-side policy initiatives, such assih mentioned above fitted with the
policy emphasis on increasing labour market paditton. After 2004, the policy
emphasis began to shift towards increasing Newadeld low productivity relative
to other OECD nations. The authors acknowledgewiist still a valuable tool for
labour market policy thinking, the framework ned¢dse supplemented ‘by greater
depth in understanding [of] the underlying dynanwithin the framework'’.

From a policy perspective our own article, Brysow ®’Neil potentially provides a

useful follow-on from Barker et al. We report orrexent FORST-funded research
project which utilised Sen’s notion of human capgbio examine how New Zealand

institutions, organisations and individuals asseciavith workplaces both drive and
constrain the development of human capability. $tuely has a largely micro-focus
within organisations.

Surveying the literatures on learning organisatidmsman resource development,
human resource management, workplace learning dol education, the authors
find two separate strands on human capability. dbminant strand is one in which
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an implicitly instrumental view of human capabiliag serving the achievement of
organisational goals is taken. The dominance afgshiand is, in no small part, due to
the popular uptake of human capital theory anduessbased views of the firm,
which provide an appealing logic for organisatiaasbehave in a short-term, self-
interested manner. A contrasting critical stranch{soto the limits of human capital
thinking on HRM practices towards organisationalrteng — its commaodification of
learning, ignoring of power relations, inability teal with the general problem of
underutilisation of investment in learning, and faflure to recognise the factors in
workplaces that are supportive of learning. In light of the narrow conceptions of
the role of workers, managers and organisatiomsiman capability development, we
were drawn to the work of Sen’s capability approastan alternative starting point to
provide a more integrated way of considering orggtional ends, individual needs
and societal outcomes. More particularly, this leeked to ask: what are the social
arrangements that lead to the ability of peoplevarkplaces to so or be something
they value and have reason to value.

Based on extensive field research, we developednaeivork identifying drivers and
barriers to the development of human capabilitfNew Zealand organisations. We
believe that such a framework has relevance facypohakers attempting to construct
policy interventions that go within private prodiact in order to facilitate increase in
productivity as well as for managers and otherdiwifirms attempting to do the
same. For instance, as with the EU initiatives wised in the Deakin article, the
framework expands the scope for policy measuresctwignable individuals to
manage uncertainty in the face of organisationstrueturing — as opposed to merely
providing income security such as the unemploymeeefit. Similarly, within
organisations, the organisational practices thatenzadifference to human capability
are not dissimilar to forms of good human resoumtanagement practice that
underpin high performance in organisations.

The multi-dimensional nature of capabilities anddiionings in Sen’s approach,
whilst adding complexity, lends the approach toligppons evaluating the outcomes
of policy and strategic initiatives. Two paperstiis issue illustrate the utility of

Sen’s approach for evaluation purposes. In the bfsthese papers, Kesting and
Harris utilise Sen’s thinking on capability as fileen to lead one type of life or
another with a feminist approach to the genderdsbmaf care to critically examine

whether actual work-life balance initiatives fittiviwhat is implied in the term — ‘a
wider range of life opportunities and a processattain and guarantee [them]’. Two
cases |llustrate this approach. They find this apph offers a framework for

developing a more open and less biased evaluatiomidk-life balance social policy

and workforce initiatives.

Schischka, in his paper, evaluates the usefulnésSen’s capability approach to
empower communities and to guide development aggdraaechanisms. The context
of this paper is a development setting of pre-stiedocation in Vanuatu in which
Volunteer Services Abroad (VSA) is a developmemtn@a. Schischka argues that, in
such settings, evaluation is dominated by mainstre@onomics thinking whose
reductionist approach ‘miss[es] much and misle#las’extent to which different aid
programmes have been able to contribute to sooigress and improved standards
of living. He develops and reports on a capabibifgproach inspired appraisal
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methodology which seeks to capture more of theitiesmlof the participants in
development programmes.

Collectively, the articles in this special issueoypde an illustration of the

applicability of the capability approach to an alaive analysis of the human lot in
work and society. They also remind us of the ongathallenges for researchers,
policy makers and organisational actors (from mamad¢o workers and trade union
organisers) to remain innovative, humane and holist our employment relations

thinking.
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The ‘Capability’ Concept and the Evolution of European Social
Policy

SIMON DEAKIN"

Abstract

Amartya Sen’s capability approach has the potentiatounter neoliberal critiques of
social welfare systems by overcoming the false epjm between security and
flexibility. In particular, it can be used to prote the idea of social rights as the
foundation of active participation by individuatsthe labour market. This idea is starting
to be reflected in the case law of the EuropeanriGiulustice concerning free movement
of persons but its use in the European employnteatiegy is so far more limited, thanks

to the continuing influence of neoliberal ‘activatipolicies:.

Introduction

The concept of ‘capability’, developed by AmartyanSin a series of economic and
philosophical texts (see 1985, 1999), could plagnagor role in the reshaping of the
European Union’s social and employment policieshe prominence of the capability
concept in contemporary European debates owes touttie use made of it in the report
on the Transformation of Work and the Future of Labour LawEuropewhich was
prepared for the European Commission by a groupbledilain Supiot (1999). The
Supiot Report argued that a capability-based agprosould help to overcome the
opposition between ‘security’ and ‘flexibility’ wbh had been established in neoliberal
critiques of labour law and the welfare state, @nolvide a basis for ‘real freedom of
choice’ in relation to labour market participatiomhis analysis was further developed in a
paper published irDroit Social by the economist Robert Salais (1999), one of the
members of the Supiot group. A research programvas subsequently initiated,
designed among other things to explore the polemtia of a new ‘politics of capabilities’
within the wider project of European integration eds http://www.idhe.ens-
cachan.fr/Eurocap/index.html

The present paper aims to contribute to that progra of research by exploring some of
the legal aspects of the capability concept. Thereo precise juridical equivalent to
Sen’s notion of ‘capability’. However, certain Egoncepts undoubtedly bear a certain
resemblance to it. This is particularly true otians of contractuatapacitywhich are
recognized in both common law and civilian systefngrivate law. The task of exploring
the links between ‘capability’ and legal ‘capacibhas begun. My aim here is to focus on
a different strand of legal thought, namely theddetleas associated with thety to work

" Professor of Law, University of Cambridge, Unitéitigdom, s.deakin@cbr.cam.ac.uk

This paper was first published in 2005 as Workiagé? No. 303 by the ESRC Centre for Business
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in labour and social security law. The contenthaf duty to work has shifted over time
according to different notions of the capacity bility of individuals to make themselves
available for employment. These in turn have b&leaped by particular conceptions of
the employment relationship and of the family. sSe@ how this process has occurred is to
gain some insight into how the capability concepght operate if, as its proponents
intend, it comes to serve as a new conceptual cxtore for social law.

To this end, the next section explores Sen’s defmiof ‘capability’ and the use made of
the notion in the Supiot report. The paper therk$oat the historical development of legal
analogues of capability in the English poor law dmd of social insurance. The paper
then returns the debate to a European level byidemsg some ways in which the
capability concept is being (or could be) operalm®d within the current employment
and social policy of the EU.

Sen’s notion of capability and its adaptation in tle Supiot report

Sen’s account of capabilities describes individuell being in terms of a person’s ability
to achieve a given set of functionings. In thiatext,

...the ‘concept of “functionings”... reflects the vanmthings a person may
value doing or being. The valued functionings magy from elementary
ones, such as being adequately nourished and lreiegrom avoidable
disease, to very complex activities or persondkestasuch as being able to
take part in the life of the community and havinglfsespect... A
“capability” [is] a kind of freedom: the substardgifreedom to achieve
alternative functioning combinations, (Sen, 198%), 7

An individual’s feasible set of utilization functie is constrained by the limits upon their
own resources. This is not simply a question obiakh Non-choice factors affect
functioning; for example, an individual’s metabotate which is a consequence of their
physical state. The state of an individual's knalgie may also be a non-choice factor,
although this can be improved by education. Here é&ement of choice may lie
elsewhere, at the collective or societal levelt ihd@o say, with policy makers, government
officials, and judges. Apart from the resourcesilataée to an individual, their capability
to make use of a commodity may depend upon acoesdeigal system which recognizes
and guarantees protection of contract and propeghts, but also upon access to health
care, education and other resources which equip tbeenter into relations of exchange
with others. Thus an individual's capability is $ome degree a consequence of their
entitlements, that is, their ability to possessitod and extract benefits from a particular
economic commodity or resource.

Thus pivotal within Sen’s ‘capability approach’tlse idea ofconversion factors These
are the characteristics of an individug¥asrson theirsocietyand theirenvironmenihich
together determine their capability to achieve weirange of functionings.Personal
characteristics in this sense could include an individual’s metedm, or their biological
sex, andenvironmental characteristicsould refer to climate, physical surroundings, or
technological infrastructure. But in additianstitutional or societal characteristicsvould
include social norms, legal rules and public pekci These can act to entrench inequality

8
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of capability, as is the case with social norms ahresult in institutionalised racial
discrimination or gender stereotyping, or, convigrs® offset inequality through legal
interventions of various kinds, including anti-disgination law.

Sen has not sought to develop a juridical theoricwvimight give some institutional shape
to the capability concept, beyond insisting that‘bapability approach’ does not prescribe
any particular set of outcomes for a given socoetgroup of societies. The high level of
generality and theoretical abstraction of the cdiylapproach lends itself to adaptations
which may be far from Sen’s initial formulationetiSupiot report is perhaps best thought
of in this way. In the Supiot report, the capdpiltoncept appears in the context of a
discussion of the meaning of labour flexibility @8 267-291). The report notes that
‘flexibility’ is frequently associated with greateqariability in the application of social
protection and labour standards, and thereby apptarbe opposed to ‘security’.
However, this view, it is argued, overlooks the réegto which the capabilities of an
individual depend on them having access to the @@y need to realize their life goals.
These include guarantees of a certain minimum atandf living and the resources
needed to maintain an ‘active security’ in the fateconomic and social risks, such as
those arising from technological change and unicgytan labour and product markets.
Thus ‘real freedom of action’ for entrepreneurs,thie form of protection of property
rights and recognition of managerial prerogativas fis equivalent in guarantees for the
development of human resources for workers. Howekiese, the report suggests, would
not necessarily take the same form as the ‘pagsotections’ traditionally provided, in
twentieth century welfare states, against unempéymand other interruptions to
earnings. Protection against social risks is hetdame as mechanisms aimed to maintain
security in the face of’ risks:

We can understand the fundamental difference betyeeatection, on the
one hand, and security in the face of risks, oncther, by seeing that the
latter includes but goes beyond the former. Thraciy to work flexibly is
conditional upon being able to deal with the conseges of risks.
Protective regulations, because of the essentralyative way in which
they are formulated, go against this kind of leagnprocess. Security in
the face of risk, on the other hand, is about mhog the individual with
the means to anticipate, at any given moment, teng- needs... Thus
guarantees of minimum living standards (for examghat each person
should have an effective right to housing, and just to a minimum
income), far from being undermined by the needflxibility, should be
reinforced by virtue of this need, and, if anythingore clearly and
concretely defined as a result, (Supiot, 1999: 278)

Phrased in this way, the capability concept caarzierstood as an answer, of sorts, to the
neoliberal critique of labour and social securaw! That holds, among other things, that
regulation which interferes with freedom of contrapsets the process of mutual learning
and adjustment which is implicit in market relasonAs Hayek put it, private law is the
precondition of the market order in the sense whttout it, individuals are not free to use
their own information and knowledge for their owarposes. Private law is certainly a
product of governmental action: ‘in most circumses) the organisation which we call
government becomes indispensable to assure thae thdes are obeyed’ (1973: 47).
However, legal coercion to enforce contract angerty rights is justified ‘where this is

9
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necessary to secure the private domain of the iothei against interference by others’
(1973: 57). By contrast, public or regulatory lamhich Hayek regarded as consisting of
specific commands and directions aimed at the antwé redistribution of resources,

introduces an illegitimate form of interferendy the state Where this occurs, the

‘spontaneous order’ of the market is upset, andedain part of the advantages to
individuals and society alike of a market ordertarms of a higher degree of specialization
and a more extensive division of labour, are lost.

The capability approach offers a response, baseth@market-creatingfunction of the
rules of social law. In order to participate effeely in a market order, individuals require
more than formal access to the institutions of priypand contract. They need to be
provided with the economic means to realize theieptial: these include social guarantees
of housing, education and training, as well as llegatitutions which prescribe
institutionalized discrimination. Mechanisms oistlkind, by extending labour market
participation on the part of otherwise excludeddisadvantaged groups, may enhance the
aggregate value of production.

If the capability approach attempts to answer, @réain theoretical level, some aspects of
the neoliberal critique, it also moves beyond tbaceptualization of social rights in the
post-1945 welfare state. T.H. Marshall, perhaps iost articulate exponent of this
tradition, saw social rights as operating in tenswith market relations. Civil and
political rights had ‘harmonized with the individissic phase of capitalism’ in the
nineteenth century (1949, 1992: 26). By contrsstjal rights, which Marshall defined as
ranging ‘from the right to a modicum of economiclia@ee and security to the right to
share to the full in the social heritage and te lilke life of a civilised being according to
the standards prevailing in society’ (1992: 8),ateel entittements which were ‘not
proportionate to the market value of the claimamfarshall, it is true, made something of
an exception in this respect for collective bargejn which he thought was ‘a normal
peaceful market operation’ which also gave expoess$d ‘the right of the citizen to a
minimum standard of civilized living’ (1992: 42But for the most part, social rights were
in ‘basic conflict’ with the market.

The capability approach, by contrast, sees onehef grincipal purposes of social
legislation and social rights as encouraging thetigipation of individuals in the labour
market. It is only by putting in place effectiveeahanisms for dealing with the effects
upon individuals of economic uncertainty that tegitimacy and effectiveness of the
market order can be maintained. This is not necidgsa call for the individualization of
labour law; the ‘conversion factors’ by which ingival capabilities are enhanced are
likely to be collective in nature (Supiot, 1999:826 But in the passage from ‘passive
protection’ to ‘active security’ilfid, 1999: 269), it is likely that many features of ¢ixig
welfare state and labour law systems would notigemrscathed.

The capability approach to labour and social séclaw appears particularly novel when
set against the post-1945 paradigm of protecti@edaround ‘stable employment for an
adult male able to provide, by these means, forngeds of a nuclear family’ (Supiot,
1999: 267). That model makes certain assumptidrmitaemployment and family
relations which no longer command general assentparhaps never did. However, the
‘standard employment contract’ was itself a reactio a quite different view of the
conditions under which individuals should make tkelves available for waged work.

10
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The prehistory of the capability concept: notions bability to work in the
English poor law and social insurance

The English ‘poor law’ was the precursor not juttlee welfare state but of modern
employment policy. In the sixteenth and seventeeenturies, the ‘poor’ were not simply
those with a low income, but all who were dependentvages from employment as their
principal means of subsistence: ‘those who labouive, and such as are old and decrepit,
unable to work, poor widows, and fatherless childend tenants driven to poverty; not by
riot, expense and carelessness, but by mischdbakb(, 1746: 164). The poor law was, in
one sense, a survivor of feudalism; as T.H. Marghadlit, ‘as the pattern of the old order
dissolved under the blows of a competitive econontlie Poor Law was left high and dry as
an isolated survival from which the idea of sodglhts was gradually drained away’ (1949,
1992: 14). However, there was another sense iohathie poor law was a response to the
emergence of a labour market. The enactment cfidéign dealing with wage rates, poor
relief and labour mobility (or, as it was put, ‘vagcy’) from the fourteenth century onwards
is evidence how far traditional feudal ties basedbligatory service (villeinage or serfdom)
had already declined by that point.

Under the poor law, relief was delivered locallyrough parishes (small administrative units
covering only a few square miles), but organizetionally, in the sense that within the

framework set by the Elizabethan legislation, eymagish was required to set a local tax to
be paid by householders (a ‘poor rate’), to sugpiediscriminate giving, and to organize in

its place a regular system of welfare support (FRedief Act 1601 (43 Elizabeth | c. 2), s. 1).

Legislation called for the unemployed to be sewvtwk, but the cost of implementing this

provision was found to be excessive, and only artinof parishes constructed workhouses
for the purpose; for the most part, those suffedastitution for lack of work received cash

doles (‘outdoor relief’) in the same way as thé&ksaad the aged. Local poor law officers
were required to provide relief to all those witsedtlementn the parish in question. Thus

relief became, in a customary sense, if not nedfssa the modern legal sense of a
justiciable entitlement, the ‘peculiar privilegd’the rural poor (Snell, 1985: 73).

One of the principal means of acquiring a settlenfeom the late seventeenth century, was
through a yearly hiring, which was the normal foofnemployment for young, unmarried
workers in agriculture. The young thereby had rasemtive to leave their home parish to
search for employment elsewhere, acquiring a sgth in return for annual service as they
moved from one employer to another, thereby enguhat they would not be subject to
removal to their parish of origin. In this wayetpoor law, along with the emerging notion
of the contract of service, encouraged and supb&t®ur mobility (Slack, 1990).

The second half of the eighteenth century sawntalieal wages in agriculture at the same
time as access to the land was restricted by enel@Slack, 1990: 66). The social upheaval
which accompanied the depopulation of rural areas nvatched by a similarly far-reaching
process of transformation in the poor law and laldegislation. The response of those
charged with the administration of the poor laweling real incomes in agriculture in the
1790s was the institution of a practice of wagepfmentation, known as the Speenhamland
system after the rural district in which it wasfiadopted. It began as an ad hoc addition of
poor relief to wages, designed to bring incomesougubsistence level. At the same time,
attempts to deal with the problem through the imgletation of a minimum wage (through
the revival of the wage fixing powers of the Eligttian Statute of Artificers) were rejected
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both locally and in the national parliamérithe combined effect was to relieve employers of
the obligation to pay the customary level of waghsjng the same period, yearly hirings
were becoming increasingly uncommon (Hobsbawm andeR1973; Snell, 1985), and
changes to the law of settlement made it morecditffor wage earners and their dependants
to acquire the right to relief (Deakin, 2001). é&mployment grew less stable and access to
relief by the traditional route of the settlementhiring, under which the employer absorbed
the costs of short-term interruptions to earnitiggame increasingly restricted, expenditure
on poor relief grew to the point where a nationethate was launched on the feasibility of
maintaining the poor law system. This continugdngervals, over several decades in the
early nineteenth century, during which time the eistration of poor relief became steadily
more restrictive and punitive. This process culited in the 1834 Poor Law Repaand the
Poor Law (Amendment) Atbf the same year.

The new poor law which was put in place after 1884 founded on the principle of ‘less
eligibility’, meaning that relief should not prowda standard of living superior to that
enjoyed by the least-well off ‘independent’ houddhoThe assumption was that once the
‘distortion’ of wage supplementation was removedges would rise to the point where the
subsistence needs could be met. On this basignivélingness of individuals to accept
wages set by the market could only be evidenceof fgharacter’, which it was the role of
the law to address by disciplinary means. Thusillulwefusal to accept an offer of
employment at the going rate of wages became ainainoffence punishable by
imprisonment. At this point, in the absence of a minimum wage before the development
of collective bargaining, the relevant wage wastev an employer was willing to offer,
and not the customary rate for that trade. Intamidithe simple fact of destitution as a result
of unemployment or sickness would normally leadht® confinement in the workhouse of
the wage earner and other family memBeBeginning in the 1840s, a series of regulatory
orders spelled out the implications of this polialythe administration of poor relief: outdoor
relief was to be limited as far as possible todahed and infirm, denied to the adult ‘able
bodied’, and under no circumstances combined widmes; if it were to be paid,
exceptionally, to those who were able to work,atlio be combined with a ‘labour test’
designed to deter the work shy; and in order tarenthat conditions inside the workhouse
were, as far as possible, below those of the vaffshousehold outside, a consciously
degrading and punitive regime for workhouse inmetas put in placé.

In this context, beingbleto work was defined as having the physical capagitabour, and
the labour test functioned to distinguish the wsik- from those genuinely incapable of
working. But of course, physical ability to worlag/only one aspect of being ‘able bodied'.
A further, implicit assumption was that the clairmngom relief had no means of their own; that
they werepropertyless Capability, then, was a function of the dutywork which was
imposed on those with no means of subsistence Hait own capacity to labour. The
independently wealthy were not subject to the tlutyork.

Bentham recognized, and implicitly endorsed, thal dtandard at work here. The old poor
law, he complained, had ceased to draw an apptelistinction between ‘natural’ poverty,
which the law could not hope to relieve, and thél*ef indigence. By enabling ‘the
condition of persons maintained without propertythg labour of others [to be] rendered
more eligible than that of persons maintained leyr tbwn labour’ the old poor law removed
the incentive to work upon which the market depdnfie its effectiveness: ‘individuals
destitute of property would be continually withdiagvthemselves from the class of persons
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maintained by their own labour, to the class obpes maintained by the labour of others;
and the sort of idlenesshich at present is more or less confined to pesswrindependent
fortune would thus extend itself sooner or later to evedyvidual... till at last there would
be nobody left to labour at all for anybody’ (emgisaadded) (Poynter, 1969: 125-126). It
was because the numbers of the propertyless greatlyeighed those of the idle (or
‘independent’) rich that the law had to coerceftrener into employment, while leaving the
latter to enjoy their ‘fortune’ undisturbed.

Just as the new poor law was a response to theipeucfailings of Speenhamland, so the
welfare state of the twentieth century was conttiby way of reaction against what were
seen as the shortcomings of the system put in pliéee1834. By the end of the nineteenth
century, there was a growing consensus that thepoewlaw had failed in its own terms.
Wages had risen following the restriction of outdasief, but not to the extent which had
been anticipated. Destitution was an ever-prggggromenon in Britain’s major urban areas
and in many rural districts. When numbers of themployed increased, as they did in
particular during the long recession which lastedifthe 1870s to the 1890s, the response of
the poor law administrators was to tighten theigis@ry operation of the system; outdoor
relief was made more selective, the labour tesersevere, and workhouse conditions made
more demeaning. Thus throughout the 1880s an@is18@number of urban poor law unions
were constructing special ‘test workhouses’ with #im of subjecting the adult able-bodied
to a particularly stringent regime of discipline b, 1909).

The sheer expense of this effort was one factoclwhelped to turn the tide of opinion; also

important was the work of the ‘social science’ mmeat which set out to measure the extent
of destitution outside the poor law system. ‘Inelegient’ households could not subsist on the
wages offered for low-paid work, and were relianpractice on ad-hoc charitable giving; the

casualisation of urban occupations underminedtsftorestablish a living wage and imposed
unnecessary search costs on employers and wotiker§ a

A key text in laying bare the deficiencies of tlewpoor law was the Minority Report of the
Poor Law Commission of 1909, which was drafted mn&y and Beatrice Webb. For the
Webbs, the new poor law was constructed on a faisenise, namely that destitution was
always and everywhere the result of personal imesipility. This, in turn, was the result

in turn of the undue attention placed in 1834 ame‘plague spot — the demoralization of
character and waste of wealth produced in the @¢mi@l districts by an hypertrophied

Poor Law’ (Webb, 1909: 4). The Webbs did not hadi¢hat the ‘personal character’ of
those in poverty was completely irrelevant; it waf vital importance to the method of

treatment to be adopted with regard to the indiaiglin distress’. However, it was not ‘of

significance with regard to the existence of or #mount of Unemployment’ (Webb,

1909: 233).

As Beveridge had put it, unemployment was ‘a pnobtd industry’, that is, a feature of
economic organization, rather than the result oéq®al irresponsibility. His research on
casualisatioh was called in aid to show that ‘chronic over syppf casual labour in
relation to the local demand was produced and woed, irrespective of any excess of
population or depression of tradwsy, the method by which employers engaged theiratasu
workers (emphasis in original). This ‘inevitably creatasd perpetuates what have been
called “stagnant pools” of labour in which therensarly always some reserve of labour
left, however great may be the employer’'s demawigb, 1909: 200). It was continued
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exposure to the effects of under-employment whigkcipitated decline into the
permanently unemployed, a body which, leaving aside rare figure of the ruined
baronet or clergyman’ consisted of ‘those Unempbbgs who represent the wastage from
the manual, wage earning class’ (1909: 200).

To this, the Webbs added an important rider: tlieces of casualisation were exacerbated
by the poor law itself. The outdoor labour test, dvoviding intermittent work for the
unemployed, ‘facilitates and encourages the woirsd lof Under-employment, namely,
the unorganized, intermittent jobs of the casubblaer’. Likewise, the workhouse test
for the able-bodied, by ‘establishing a worse stédtidings for its inmates than is provided
by the least eligible employment outside’, not orlygendered ‘deliberate cruelty and
degradation, thereby manufacturing and hardeniagrény class it seeks to exterminate’;
it also ‘protects and, so to speak, standardizes wbrst conditions of commercial
employment’ (1909: 67). Thus the ‘fatal ambigui{§909: 72) of ‘less eligibility’ was
that standards inside and outside the workhousege shey were mutually reinforcing,
would drive each other down, until ‘the premisés sleeping accommodation, the food
and the amount of work exacted, taken togethersttate a treatment more penal and
more brutalizing than that of any gaol in Engla(i®09: 79).

The solutions advanced by the Minority Report e its diagnosis of the problem.
Their principal aim was to remove the ‘able-bodi&dim the reach of the poor law. The
key mechanisms for achieving this end were labowhanges which, in addition to
reducing search costs, would break the power wlimployers had to maintain ‘pools of
labour’ in reserve, waiting for work:

What a National Labour Exchange could remedy wdgdthe habit of
each employer of keeping around him his own reseafvéabour. By
substituting one common reservoir, at any rate tfeg unspecialised
labourers, we could drain the Stagnant Pools ofoualwhich this habit
produces and perpetuates, (1909: 261).

The Minority Report also addressed the issue ofry@yment compensation as an
alternative to poor law relief. It argued in favaaf a hybrid public-private system, under
which government would have the power to subsidise private insurance schemes
already run, at that point, by certain trade unioms the event, Part Il of the National
Insurance Act 1911 went further by instituting allyfustate-administered system.
However, the form of unemployment compensation wimdially emerged was similar to
that discussed by the Minority Report, namely aesysof compulsory insurance ‘applied
only to particular sections of workers or to cartapecified industries, under carefully
considered conditions’ (1909: 291). This was gediguextended during the inter-war
period to cover the vast majority of the workforeekey feature of the system, and a
significant departure from the poor law, was thatkers were entitled for the most part to
refuse work at wages below those which they hadived in their previous employment,
or which were out of line with standards set bylemilve agreements between employers’
associations and trade unions in the relevantistr

In this respect, social insurance dovetailed wititessupport for labour standards. The

case for general legislative standards in the lab@rket was put by the Webbslndustrial
Democracythe first edition of which appeared in 1896. irHgational Minimum’ of living
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and working conditions would ‘extend the conceptbthe Common Rule from the trade to
whole community’. Low-paying and casualised tradese ‘parasitic’ as by paying wages
below subsistence they received a subsidy fromrés¢é of the community; thus ‘the

enforcement of a common minimum standard throughibettrade not only stops the
degradation, but in every way conduces to effigientn this respect, the deficiencies of the
selective model of regulation contained in ninetle@entury factory legislation were clearly
recognised:

...this policy of prescribing minimum conditions,l®& which no employer
is allowed to drive even his most necessitous tipes has yet been only
imperfectly carried out. Factory legislation appliusually, only to sanitary
conditions and, as regards particular classedygchburs of labour. Even
within this limited sphere it is everywhere unsysétic and lop-sided. When
any European statesman makes up his mind to graepieusly with the
problem of the ‘sweated trades’ he will have toasgthe Factory Acts of his
country into a systematic and comprehensive Lal@nde, prescribing the
minimum conditions under which the community cdoralf to allow industry
to be carried on; and including not merely defiqtecautions of sanitation
and safety, and maximum hours of toil, but also iaimum of weekly
earnings, (Webb, 1896, 1920: 767).

A third component in the re-regulation of the labouarket was provided by full
employment policy. In Beveridge’s view, an effgetisocial insurance scheme could not
work unless ‘employment is maintained, and massnphgyment prevented’ (Beveridge,
1944, 1967: 17). The responsibility for providitigg conditions for full employment lay
with the state: ‘[ijt must be function of the State defend the citizens against mass
unemployment, as definitely as it is now the fumctof the State to defend the citizens
against attack from abroad and against robberyvasidnce at home’ (1967: 29). Full
employment, in turn, had a specific sense. It dad just refer to the absence of
unemployment, but to the availability of employmeiita particular kind: ‘at fair wages,
of such a kind, and so located that the unemplayed can reasonably be expected to
take them; it means, by consequence, that the ndagaetween losing one job and
finding another will be very short’ (1967: 18). Bauwdge’s combined scheme for social
security and full employment therefore sought tanptete the work of the Minority
Report of 1909 in reversing the effect of the plaar. As he putit: “...the labour market
should always be a seller's market rather thanyaitsimarket’ (1967: 18).

The welfare state of the mid twentieth century éf@ne gave rise to a specific conception
of social rights: a model of social citizenship é®n employment. The duty to work
was not completely neutralized. On the contracgeas to economic security depended
on labour market participation. However, this wasditional upon the capacity of the
state, through a combination of regulation and m@@pnomic management, to guarantee
access to stable and well remunerated employmedticaprovide for collective provision
against the principal hazards for wage earners imaaket economy, in particular
unemployment, illness and old age. Encoded inctimaplex mass of detail of national
insurance legislation was a commitment to socidégration and solidarity across
different occupational groups: ‘[w]orkers of evagsade in every town and village in the
country are now banded together in mutual Statedaidsurance... They are harnessed
together to carry the industrial population throeglery vicissitude’ (Cohen, 1938: 10).
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There were qualifications to this idea, the mospanmant of which was the differential
treatment of male and female workers. Beveridg@sias insurance scheme treated
married women as dependent on a male breadwinmeliowed them to opt out of most
aspects of the scheme; in return they were ableldon the long-term benefits of
retirement and widows’ pension on the basis ofrthesbands’ contributions. As a result
of decisions taken in the 1940s, a high proportibmarried women either stayed outside
the national insurance scheme altogether or opt@ay a lower rate, up to the late 1970s
(Williams, 1982).

The roots of the differential treatment of men aamen in social insurance systems are
to be found in contemporary assumptions about #mily and the employment
relationship. This is most clearly seen in theergive discussion by the Webbs, in the
1909 Minority Report, of the question, ‘are woméateabodied?’

The new category of ‘unemployment’ differed frone tboncept of ‘able-bodiedness’ in
the way it carefully defined the status of the &apit for relief by reference to the
employment which had been lost and to which thdiegt was expected to return: as the
Minority Report recognised in referring to the miens of the Unemployed Workmen
Act 1905, the ‘bona fide Unemployed’ were ‘the nad women who, having beenfirll
work at full wagesfind themselves without employment through ndltfad their own’
(emphasis added) (Webb, 1909: 1). This categaorythé view of the authors of the
Report, necessarily excluded women whose domesgmonsibilities prevented them from
becoming ‘regular and efficient recruits of the usttial army’ (1909: 209). Thus in
response to the questions ‘are women able-bodipd3&d at the beginning of the Report,
and ‘are women unemployed?’, posed at the endsdhee answer was supplied: only if
they were ‘unencumbered independent wage earnaits,sbhpporting themselves entirely
from their own earnings and having no one but ttedves to support™

The logical conclusion was the male breadwinnerevag

...we have chosen so to organise our industry thigttid the man that is
paid the income necessary for the support of thelyaon the assumption
that the work of the woman is to care for the hamnd the children. The
result is that mothers of young children, if thegls industrial employment,
do so under the double disadvantage that the wamaage is fixed to
maintain herself alone, and that even this candoeeel only by giving up
to work the time that is needed by the care of dhiédren. When the
bread-winner is withdrawn by death or desertion,isprfrom illness or
Unemployment, unable to earn the family maintenatite bargain which
the community made with the woman on her marriagdhat the

maintenance of the home should come through the -menbroken. It

seems to us clear that, if only for the sake of itterest which the
community has in the children, there should be adtgprovision made
from public funds for the maintenance of the homenditional on the
mother’s abstaining from industrial work, and dewgtherself to the care
of the children, (Webb, 1909: 211).
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In this way, the welfare state was constructed onotion of ability to work which
presupposed a particular family structure.

Contemporary European social and employment policy from a
capability perspective

In the post-war welfare state, the duty to work waslified by state guarantees of full
employment and by access to a breadwinner wagerpimted by collective bargaining.
The decline of the breadwinner wage, which haslacted since the 1970s, is a complex
phenomenon (Creighton, 1999). On the one handeasing female participation in paid
employment, coupled with the growing importancesex discrimination and equal pay
legislation, has eroded the assumption that wedl;psecure and stable jobs should be
reserved for male earners. On the other, the matia breadwinner wage is of declining
relevance for the increasing proportion of housasi@lith children which contain a single
parent, normally the mother (up from 7% of all suabuseholds in 1971 to 21% by
1994"). Both trends are particularly visible in the UByt also illustrate the range of
forces involved.

Thus overall participation rates for married wonmawe increased markedly, from 10% in
1931 (this low figure influenced Beveridge to beéethat married women should be a
special class of contributors to national insurqnee2% in 1951, 42% in 1971 and 53%
in 1971. However, this growth has increasinglyetakhe form of part-time work: in 1971
this accounted for one third of all female employmdut by 2001 had reached almost
half of the total> An unduly large proportion of female part-timare employed on very
low weekly wages, in part because of an artifidistal subsidy which until recently
applied to employment below the level of natiomasiirance contribution's.

In general, and notwithstanding attempts to letgstar equality of treatment, part-time
work still confers relatively lower incomes and pootionately fewer employment-related
benefits than is the case with full-time work. Ténéas been a narrowing of the gender
pay gap and average job tenure rates for women lhees@ lengthening at the same time as
those of men have been falling. Equal pay leg@tatbeginning in the 1970s, contributed
significantly to the substantial reduction in wagequality between men and women, and
the longer job tenure of women was the result int ph the passage of maternity
protection legislation, mandating a period of maitgrieave and providing for the right to
return to employment. However, these gains agelgrconcentrated on the situation of
full-time working women; in the 1990s, while thenger pay gap was falling in overall
terms, it remained constant for part-time work. u3motwithstanding the elimination of
discrimination against part-time workers in relatido terms and conditions of
employment and access to occupational pension shquart-time work remains poorly
paid in relation to full-time employment (Robins@®03).

Conversely, the rise in single-parent householdsjewundermining the idea that it is
necessarily a male earner's duty to provide for dtieer family members, has been
accompanied by a growing polarization of income apgortunities: while dual-earner
households have been growing in number, an inergasioportion of households are
without employment altogether. In 2002, of thoseideholds with married or cohabiting
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couples between the ages of 25 and 49, aroundhingdehad two full-time earners and a

further third had a full-time male earner and a-tiane female earner. Less than 20% had
a sole male breadwinner, around 4% had a sole éebraladwinner, and around 6% of

this age group had neither partner in work. At dhene time, the division of household

tasks between men and women remains unequal. i$hs® across all households,

including those with two full-time earners and evbase with sole female breadwinners,
but it is particularly marked for households withrfgtime female earners and for those
solely dependent on a male breadwinner (Harkn€$:3)2

The overall effect is that ‘the erosion of the [md&lreadwinner family wage] has been
only partial and has been accompanied by a numbenterrelated problems, including
increasing polarization between households, grgadeerty, an uneven distribution of
opportunities between households and difficultresambining paid work with childcare’
(Creighton, 1999: 519). The principle of familybsistence no longer guarantees access
to a living wage; instead, low pay is topped uphviiscal subsidies (tax credits), avoiding
the ‘burden’ of regulation of employmetit. In turn, the absence of a living wage is no
longer, as it was at various points in the evoluted social insurance system, a good
ground for refusing an offer of employméfit. The withdrawal of benefits from the
unemployed, now termed ‘jobseekers’, who refusekveor the grounds of its unsuitability
or low level of remuneration is a policy which sassive governments, Conservative and
Labour, have followed during the 1999sNor are lone parents completely exempt from
the duty to work; although they cannot be deprigebenefit for refusing to take up paid
work, they are obliged to attend periodic intengewith an employment adviser, on pain
of losing part of their social security entitlemetit

This is the background, at least in the UK, agawtsth the capability debate is currently
being played out: a neoliberal-inspiradtivation policy which is in many respects the
polar opposite of the policy of full employment whiit has replaced. Full employment,
in its classic, Beveridgian sense, implied a semefsures to control and stabilize the
labour supply. The policy of ‘a high employmentetaby contrast, aims to increase
numbers in employment even if this is carried duha cost of creating categories of low
paid and ‘flexible’ work which do not provide aceet® a living wage. Deregulation of
terms and conditions of employment goes hand indhaith the restriction of the
conditions under which social security benefits mu@de available. For the time being,
contemporary policy is closer to the old, pre-18®ér law, in the use being made of tax
credits and other forms of wage subsidisation wigicho Speenhamland, than it is to the
late Victorian institutionalisation of the workhauand labour yard. Yet it was precisely
the same combination of rising expenditure anduse of poor relief to subsidise low
wages which prompted the 1834 reforms, the lasigess of which were swept away as
recently as the 19408.

The UK is, from one point of view, something of pesial case within the European
Union. Other systems, in particular the Nordic rtoes, appear to have been more
successful in replacing the male breadwinner maoaligh alternatives based on an
equitable household division of labour, regulatadnworking time aimed at achieving a

more effective balance between working time andilfatime, and the use of active

labour market policy measures to support transstioto paid employment (Supiot, 1999).
However, while this model exists within certain Meen States, it is striking that, to date,
the European Union has done little to propagate it.
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This is the consequence, first of all, of the iet#d scope for harmonization of social
security law at European level. In lieu of harnzation, the Treaty of Rome provided for
the limited alternative of the coordination of scsecurity systems. In the traditional
meaning of this term (prior to its use as part led topen method of coordination’ or
OMC), coordination referred to measures designe@nsure that in moving between
different social insurance regimes, migrant workarere not unduly penalized by
comparison those whose employment remained witlsingle Member Stat€. Far from
seeking to set a common standard for social sgcacitoss different national regimes, it
presupposed difference between them. Notwithstgnthe far-reaching changes made
since the 1950s in other areas of competence,| smuarity remains an area in which the
organs of the Community have very little capacayatt, as opposed to reacting to the
effects of national diversity.

The inability of the European Union to take thdiative in this area also results from the
approach which has been adopted to the implementafi the employment strategy. A
full assessment of the use of the OMC in the cam&employment is beyond the scope
of the present paper. However, notwithstandingattention justifiably devoted to the
OMC as a novel technique of regulatory learnings iboking less likely over time that it
can serve as a viable means for implementing argssiye policy agenda, in particular
one of the kind set out by the Supiot report. Tikidecause the employment strategy
bears the traces of its origin in the early and-880s, at a series of European summits
which set out the goals of counter-inflation poliagd macroeconomic stability which
accompanied the adoption of the single currencyakideand Reed, 2000). This accounts
for the emphasis within the employment strategynugh@ promotion of labour flexibility
and the reduction of social security expenditunentes which have led the Commission
to give negative evaluations of the employment mécof the Nordic systems while
leaving the UK'’s neoliberal approach relativelyefref criticism (Raveau, 2004). The
‘learning process’ encouraged by the employmeratesy is, at least for the time being,
skewed towards neoliberal policy objectives; ashstics a potential force for the kind of
deregulatory competition between European welféages which has been long debated
but, until now, has been limited in its impatt.

Against this rather unpromising background, what #re prospects for the capability
approach as the foundation of a new conceptualevark in labour and social security
law? The ‘prehistory’ of the concept of capabil#yggests the need for care here. For
most of the period of the poor law, notions of &bbdiedness’ were derived from the
existence of a duty to work which the law imposedtize propertyless. Social insurance
carved out a limited series of exceptions to thimgyple, based on a model of the
breadwinner wage which now lacks legitimacy. tlpassible to see in the concept of
capability a basis for reversing the logic of tlmplaw and reinventing the welfare state,
so that the duty to work nly imposed under circumstances where the state bagipd
the conditions under which individuals are equippied effective labour market
participation? Simply to state this propositionsunch terms is to see how far removed
today’s mainstream debate is from any such conmepti capability.

The capability approach may nevertheless be helpfybroviding a particular way of
thinking about social rights with respect to maneicesses. The purpose of the capability
approach is not to provide a blueprint for socebrm; as Sen has put it, [i]t is not clear
that there is any royal road to evaluation of ecolecor social policies’ (1999: 84). This
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insistence that there is no universally-applicalgieescriptive list of functionings and
capabilities means that attention is focused inkstgasocial choice procedures by which
the content of capability sets can be collectivddyermined in particular contexts.

In the context of social welfare, the capabilitpagach suggests a particular way of thinking
about social rights: either as claims to resousas) as social security payments, or as rights
to take part in forms of procedural or institutibsed interactions, such as those arising out
of collective bargaining. When social rights tdke form of claims on resources, they are
the equivalent of commodities which individuals ceonvert into potential or actual
functionings. When they take the form of procetised rights, they come close to what Sen
calls ‘social conversion factors’, that is, so@alnstitutional settings which shape the set of
possibilities open to individuals in terms of aclg their goals. Social rights shape the
institutional environment in such a way as to eaall (or more) individuals to convert
endowments in the form of human and physical agsetpositive outcomes.

Juridical support for the idea is beginning to appe the interstices of European Union
social welfare law. One illustration of this istparity accorded to social and economic
rights in the Charter of Fundamental Rights of BExewopean Union, adopted in 2000
(Hervey and Kenner, 2003). Whatever the limitagiasf particular provisions of the
Charter (and there is evidence that they dilutethendrafting process), the equivalence
accorded to the rights contained in the ‘Equalapd ‘Solidarity’ chapters on the one
hand, and those dealing with economic and politieghts on the other, marks an
important departure from the practice of subordngatsocial rights to economic
considerations, which is to be found, for exampte,the relationship between the
European Convention on Human Rights and FreedomighenEuropean Social Charter,
and arguably in the Treaty of Rome and its variswscessors. The significance of this
move is reflected in the determined (but so farugnsssful) effort made to restore the
traditional priority of market considerations iretR003 draft of the European Constitution
(Bercusson, 2004).

A second source of institutional support for theatality approach may be found in the
developing case law of the European Court of Jeistic the concept of solidarity. As
Catherine Barnard explains, this idea is undermrime

...the notion that the ties which exist between tidividuals of a relevant
group justify decision-makers taking steps — babative and positive — to
ensure that the individual is integrated into thenmunity where they have
the chance to participate and contribute fully. Tiegative steps include
removing obstacles to integration and participgtipositive steps include
active programmes to encourage participation af¢hmtherwise excluded.
If this reading is correct then the use of soliyaais a guiding principle can
help liberate decision-makers and decision-takeym fthe straitjacket of
formal equal treatment, (Barnard, Deakin and Mp2#904).

The claim that participation in a market presupposetive measures of integration, and
not simply the removal of formal obstacles, is vemych in the vein of recent writing on
capability theory. The appearance of this idethencontext of the case law of perséns
indicates its potential, but also its limits. lbas beyond the requirements of formal
equality in insisting on the need for state actiorremove the conditions which inhibit

20



New Zealand Journal of Employment Relati@d§l): 7-26

effective market participation. At the same tintes only within a relatively narrow and
established legal framework that the idea, to dhts much purchase. The Court’s
approach is suggestive of the kind of reasoningclvimight be put to good effect, if the
legislative structure of European social law werbé developed further.

Conclusion

This paper has examined the concept of capabiliy fan historical perspective in order
to try to gain some traction on the issue of itsfukmess for contemporary EU social law.
The idea has potential as a way of breaking ouhefimpasse established by neoliberal
policies, which increasingly view social rightsagetter on the growth and integration of
markets. Capability theory, in contrast, insists paying regard to the institutional
preconditions for the effective participation oflividuals in market activities. Contrary
to neoliberalism, these are not limited to the miown, by private law, of contractual
capacity or the right to hold property, but extéodollective mechanisms for the sharing
and distribution of social risks arising from thpeocation of markets. However, the
example of the male breadwinner model offers amgsa of the urgent need to review
and renew these mechanisms. The EU, which alreamhgnises that social rights have a
place within an integrated market order, is idegllgced to play a central role in this
process. It is disappointing, therefore, that flkearning process’ associated with the
employment strategy has done more to endanger tbamncourage institutional
innovations of the kind needed to move this deb@ateard. This should perhaps serve as
a reminder that notions of capacity or capabiliépresent contested terrain, in which
many different conceptions of the market orderggite for acceptance.

Notes

See generally S. Deakin and F. Wilkinson, “Captis”, ordineo spontaneo del
mercato e diritti sociali’ (1999) # diritto del mercato del lavor®17 (also published in
English as CBR Working Paper No. 174, September 0200
(http://www.cbr.cam.ac.uk/pdf/wp174.9dfS. Deakin and J. Browne, ‘Social rights and
market order: adapting the capability approach .iHervey and J. Kenner (ed&gonomic
and Social Rights under the EU Charter of FundamleRights. A Legal Perspective
(Oxford: Hart, 2003); J. Browne, S. Deakin and RIKiNson, ‘Capabilities, social rights
and European market integration’, in R. Salais BadVilleneuve (eds.Europe and the
Politics of Capabilities Cambridge: Cambridge University Press, 2004); andeakin and
F. Wilkinson, The Law of the Labour Market: Industrialization, foyment and Legal
Evolution(Oxford: Oxford University Press, 2005), ch 5..

2

The classic account of Speenhamland remainsahdl. B. HammondThe Village
Labourer1760-1832London: Longmans, Green and Co., 1920).

®  Reproduced in S.G. and E.O.A. Checkland (ébi® Poor Law Report of 1834
(Harmondsworth: Penguin, 1973).

* 4 &5 George IV c. 76.
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®> Under the Vagrancy Act 1824 (5 George IV c. 8)as an offence punishable by one

month’s hard labour to become chargeable to pdief re the case of ‘every person being
able wholly or in part to maintain himself, or loisher family, by work or other means, and
wilfully refusing or neglecting to do so’. In eiar vagrancy legislation, dating from 1744, a
crime was committed only where there was ‘a reftsalork for the usual and common
Wages given to other Labourers in the like Worki.the 1824 Act, the reference to ‘usual
and common wages’ was removed.

® Workhouses existed in certain parishes priol884, but after that point their use

increased substantially thanks to the restrictiooubdoor relief.

" The principal orders were the Outdoor Reliefrfbitory Order of 21 December 1844,
the Outdoor Relief Regulation Order of 14 Deceni&52, and General Consolidated Order
of 24 July 1847 (dealing with workhouse conditions)They are reproduced, with
amendments and consolidations, in H.R. Jenner-Past, Law OrdergLondon: P.S. King,
1907).

8 On the significance of the surveys of urban pyvearried out by Booth and Rowntree,
see the account of Rowntree’s work in A. Brig§scial Thought and Social Action: A
Study of the Work of Seebohm Rown(temndon, Longmans: 1961); on Beveridge, see J.
Harris, William Beveridge: A Biograph@”d. ed., Oxford: Clarendon Press, 1997).

°® Unemployment: A Problem of Indus{tyondon: Longmans, Green and Co., 1909).

19 Ibid., at p. 208. For further discussion of iNebbs’ analysis of the issue of female

‘able-bodiedness’, see A. Picchio del Mercad@ncial Reproduction: the Political
Economy of the Labour Mark@€ambridge: CUP, 1992), at pp. 86-94.

11 Creighton (1999: 527), citing figures of the iéf of National Statistics and official
Census data which also show that during roughlystree period, the divorce rate in the
UK rose from 2.0 per 1,000 members of the marriedupation (in 1960) to 13.6 (in
1995), and the number of births outside marriagenfb.4% of all live births (in 1961) to
37% (in 1994).

12 Qverall participation rates are drawn from tffiical Census of Population (published
by theOffice of Population Censuses and Suryeysl those on part-time work from the
Labour Force Survey (published monthly in the Depant of Trade and Industry’'s
Labour Market Trends

13 See S. Deakin and F. Wilkinson, ‘Labour law, absecurity and economic inequality’
(1991) 15Cambridge Journal of Economid®25. Changes made to the law of national
insurance in the late 1990s removed much of theidukeffect (see Social Security Act
1998, s. 51, and Social Security Benefits and @autions Act 1992,s. 6A, as inserted by
the Welfare Reform and Pensions Act 1999).

14 Principally in the form of the Protection of R@ime Workers (Prevention of Less

Favourable Treatment) Regulations, SI 2000/155]plementing Directive 97/81/EC
Concerning the Framework Agreement on Part-TimeRNoncluded by ETUC, UNICE
and CEEP, OJ L 14, 20.1.98, p. 9. On the impoitamtations in the 2000 Regulations,
see A. McColgan, ‘Missing the point? The Part-TiMéorkers (Prevention of Less
Favourable Treatment) Regulations 2000’ (2000)L.2260.

15 The tax credit scheme is governed by the Taxdi€rects 1999 and 2000. See
generally N. Wikeley,Wikeley, Ogus and Barendt's Law of Social Secuiy ed.,
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London: Butterworths, 2002), ch. 10. Althoughtatigory minimum wage was put into
place in the late 1990s by virtue of the Nationahikhum Wage Act 1998, it operates at a
low level and is intended to be topped up by taedits in order to provide a sustainable
income for households.

6 The National Insurance Act 1911, s. 86(3) madqualification from unemployment

benefit under this heading conditional upon it geshown that the work in question was
outside the claimant’s normal occupation and/orgcéntain instances, was remunerated
below the going rates set by collective agreememustom and practice in the industrial
sector or district in question. Despite some waalg of the test during the 1920s, in
remained more or less in place up to the 1980snvtheas diluted in various ways (on
which, see Deakin and Wilkinson, ‘Labour law, sbsiecurity and economic inequality’,
op. cit.).

17 The Jobseekers Act 1995, passed by a Consengaivernment, confirmed the trend

begun in the 1980s towards the tightening of bérwfnditions and expansion of the
grounds for disqualification from benefit on thesisaof non-availability for work (see
previous note). The Labour administration, eleatedl997, has maintained the same
approach to the definition of benefit entitlemeimisthose out of work.

18 By virtue of the Welfare Reform and Pensions 2299, inserting ss. 2A-2C into the

Social Security Administration Act 1992.

19 The last workhouses were converted into hospitaih the creation of the National

Health Service in 1946 and poor relief for the said aged was replaced by national
assistance in 1948.

20 For an overview of this highly complex and, viitfEuropean legal studies, relatively

neglected topic, see Wikeley, Ogus and Barengtis of Social Securityop. cit., ch. 3.

2L On regulatory competition in EU welfare state &bour law policy, see generally K.-
H. Paque, ‘Does Europe’s common market need alsiaiansion?’ in J. Addison and W.S.
Siebert (eds.).abour Markets in Europe: Issues of Harmonisatiowl &egulation(London:
Dryden, 1997), and S. Deakin, ‘Labour law as markgulation’, in P. Davies, A. Lyon-
Caen, S. Sciarra and S. Simitis (ed&aiyopean Community Labour Law: Principles and
Perspectives, Liber Amicorum Lord Wedderb(@xford: Clarendon Press, 1996).

22 The most important decisions are those in Cad®4199Grzelczyk[2001] ECR |-
6193 and Case C-413/8&aumbas{2002] ECR 1-000.
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The Capability Approach and the Legal Regulation of
Employment: A Comment on Deakin

GORDON ANDERSON

Introduction

Sen’s capability concept has become increasinglyantial and has been applied in a variety
of contexts that have extended its utilisation wedlyond the original formulation in the
context of economic development. It is clearlyeasatile concept, capable of a variety of
interpretations and applications. As the papethisspecial issue illustrate, one area where
the capability approach provides a valuable araitool is the analysis of human capability
in the workplace, a topic which itself is multi-&#ed. Within developed economies, the
workplace and employment are central, either diyemt indirectly, to the economic security
of the great bulk of the population who are conglleor substantially dependent on the
return from their own labour. It might be expectbdt, given its underlying premises, the
capability concept would have much to offer to #malysis of labour relations generally as
well as to its separate components, in this caséath.

The paper contributed by Simon Deakin illustrates tapability concept’s potential for
providing a theoretical foundation for rethinkingualm of our approach, not only to
employment law but also the various systems oftleat provide economic and legal security
for workers generally. The paper focuses on issue®unding the “duty to work” in labour
and social security law. The idea of a duty tokwvgr of course, one that has a long history
and the legal enforcement of that duty has vanest tme. In the main, the duty to work has
always had a strongly punitive element although enodsystems of social welfare have
ameliorated that aspect to some degree. Deakaperp taking into account a number of
academic developments in Europe, and particulagyork derived from Supiot, discusses
the idea that the foundation of an individual'shaetparticipation in the labour market must
be found in clear social rights. While Deakin’ppawas written in 2005, the ideas in it have
a particular contemporary resonance, given thesatigconomic recession and the resulting
unemployment. It is in periods such as this thatgtructures of the social welfare systems
providing economic security to workers come mosadl into the political spotlight and the
embedded assumptions, such as a duty to work, ecorder greater scrutiny. The ideas
covered in Deakin’'s paper and the work from whithisi derived make an important
contribution to the debate on social security amdifave systems and their interface with the
labour market.

The law and capability

Legal rules, as Deakin points out, are an imporitastitutional characteristic of society and
can act either to promote or constrain capabilitidkhough Sen has not sought to develop a
juridical theory which might give some institutidrehape to the capability concept, others

" Gordon Anderson is Professor of Law, Faculty ofv| ictoria University of Wellington.
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have begun to formulate such a theory. In higlartiDeakin refers to the work of Supiot
with whom he has collaborated (Deakin, 2005, p.Bupiot’'s work has been particularly
influential in Europe and has provided the founalafior a major research programme within
the European Union (see Supiot, 2001 and the mefesein Deakin). Deakin refers to the
visionary intentions of the proponents of the cdpggbconcept; the intention that the
capability approach should come to serve as a r@weptual cornerstone for social law
(Deakin, 2005, p.16). Whether or not such a rddisaon can be realised remains to be
seen. Even if the debate on the capability conoelyt has the effect of providing a new lens
through which employment law can be viewed, it maly make a major contribution to the
theoretical debate on the structure and breadtlabmiur law and to the direction of and
motivation for legal reform. As is suggested inakie’'s paper, a credible theory that
presents an alternative to the new-right’'s neordiberthodoxy is a welcome development.
This paper and the work it refers to begin thak tas labour law.

Deakin writes from the particular perspective af European Union. From a New Zealand
perspective, one might suggest that there is rawngreater optimism for alternatives within
Europe with its range of diverse legal traditionsdtaw on and with its developed “social
market” ethos. Such a cultural context may be mesponsive than countries dominated by
the Anglo-American free market model and the comnhmm concepts that have long
dominated labour law discourse. However, it i®dfsie that New Zealand has long had a
strong social welfare ethos and, as it is the eatdirthe social welfare system that is at the
heart of the capability approach in this contex¢ré may well be room for the emergence of
a capability based dialogue.

In any social or economic system, the law playseatral role. Whether the law acts to
promote or constrain capabilities in a particuégdl system will be dependent on how other
factors, particularly economic, social, and padtitactors, influence the structure of the law
at any particular time. In 1972, in the introdugtohapter td_abour and the LayProfessor
Otto Kahn-Freund wrote that “the law is a technidae the regulation of social power”
(Kahn- Freund, 1972: 4) and went on to make thetpihiat while the law may support,
restrain and sometimes create social power thattsli is not the principal source of social
power. As with other social forces, the law is jsabto the shifting winds of political,
economic and other contemporary social forcesahange over time, sometimes rapidly and
sometimes slowly. As the period from the mid-1989D¢he mid-1990s illustrated relatively
extreme ideological perspectives can emerge raidtly result in fundamental changes in a
short space of time before their excesses areamstt and a more balanced approach
restored. It is generally the more extreme passtithat have such an impact. The more
moderate positions, as is inherent in the capgliliincept, tend to take longer periods to
mature.

It must be also be recognised that the law is sopgr of its own history. To paraphrase
Keynes’s well known comment, “even the most libenaldern lawyer is usually in the thrall
of the ideas of long-dead judges and legislat@3gndency that can be particularly apparent
in labour law. Common law notions of the naturgudperty and the common law concept
of “freedom” of contract remain powerful constraimn any debate on reforming labour law.
The legal origins of labour law in the law of feuddligations and later the law of master
and servant continues, as Deakin’'s paper illugrai® carry the weight of its past. The
paper’s discussion of the prehistory of the cajgtsbncept shows how a range of historical
mind set, economic theory and political pressumeaectogether in changing eddies to shape
the legal obligations imposed on the “working poat’any particular time.
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Capability and the law

At the risk of oversimplification, Sen’s notion afpability posits that an individual's
capability possibilities reflects their ability tdilise a personal set of functionings. The set of
utilisable functionings available to any individuaill be determined by a mix of personal,
environmental and institutional factors. Central this picture is Sen’s core notion of
conversion factors that structure an individuabpability by setting limits to the freedom of
the individual to achieve their chosen set of fiordhgs. The notion of a conversion factor
seems particularly apposite in a legal contextrgibe strong gatekeeper role that is typically
performed by legal rules. As noted above, the reatd the gate may be the result of a
variety of social pressures, but the law is perhigsmost direct and blunt implement for
translating those pressures into a form controlling ability to access a wide range of
societal and institutional resources.

Deakin, drawing on Supiot, notes the point that:

The capabilities of an individual depend on themirngraccess to the means that they
need to realise their life goals”. He goes on t&enthe point that these means include
a minimum standard of living and “the resourcesdeeeto maintain an ‘active
security’ in the face of economic and social riskset states: “Thus ‘real freedom of
action’ for entrepreneurs, in the form of proteotiof property rights and the
recognition of management prerogative, has itsvedgemt in guarantees of human
resources for employees, (Deakin, 2005: 3).

Deakin’s paper argues that a capability approaah te understood as an answer, of sorts, to
the neoliberal critique of labour and social sagulaw” (Deakin, 2005: 3) The capability
approach, unlike the neo-liberal conception of laldaw, accepts that employees, as much as
employers, need legal guarantees and protectiadhgyfare to participate in a market order.
And as Deakin notes, effective participation mustam more than formal access to the
institutions of property and contract. Formal tgghmean very little in the absence of
measures that provide underlying economic securityis economic security, not formal
legal rights, that are necessary to maintain acie flexible labour market participation. It
is only when a measure of economic protection, imgisncome and the like, is combined
with measures that promote and open economic apmbés, such as training and protection
within employment, that most individuals enjoy gerachoices and the ability to develop
individual capability.

Law performs many functions but one of the mostantgmt is the allocation of risk within
society. In many cases, risk can be distributedtbpdard contractual mechanisms with the
expectation that the relevant risk can be commigyaistributed through devices such as
pricing, insurance and the like. Employers areegalfy well placed to manage economic
risk through a combination of legal devices, foample corporate structures and the ability
to diversify capital investment, as well as throwgimtract. Moreover, a combination of the
common law rules of contract and property has tiecethat employment risk is easily
shifted to employees. For example, at common lawpleyment is effectively at will
allowing the risk of economic downturn to be imnagdly mitigated by shifting it on to the
shoulders of employees in the form of unemployment.

29



New Zealand Journal of Employment Relati@4§l): 27-33

Employees, unlike employers, can do little to distre risk. Generally, they lack the
financial resources to diversify financial risk dbgh substantial savings. For most
employees, the only effective means of risk diveaiion is through ensuring a range of
income sources within the household, generallydoyrtg all adult members of the household
in some form of paid employment. Labour law hasairse ameliorated some of these risks.
Most developed countries now provide some form aoftgrtion against arbitrary of
unjustified dismissal and most, although not Newled, provide for at least some measure
of compensation in the case of redundancy. Imtham, however, employee economic risk is
carried by the state through some form of socsliiance or social welfare.

Deakin’s paper

Deakin’s paper focuses on the duty to work in labend social security law. He considers
this from two perspectives, the first historical dathe second looking forward to
contemporary European social and employment poli€lge first part of his paper looks at
transformations over time of the notion of the dtdywork tracing changing attitudes to
unemployment from the days of the English Poor L&wthe modern welfare state. While
much of this early history is of limited direct egance to New Zealand, and later social
security approaches differ between the United Kamycand New Zealand, this account is
marked by a number of themes that are reflectedNeww Zealand’s experience. One
particular theme is the changing, or perhaps mooerately cyclical, attitude to “able to
work” which oscillates between a recognition thiaility to work is largely a consequence of
economic and labour market conditions at any pagictime to the notion that failure to
work is largely a personal deficiency that shouddaoldressed by state imposed disciplinary
or coercive sanctions. The paper goes on to didaltihe breakdown of a welfare model that
existed for much of the post-war period, essentialimodel of social citizenship based on
employment and where economic security dependethtwour market participation. This
model was however dependent on the state, througariaty of measures, guaranteeing
stable and well remunerated work together withrangt system of social insurance and was
centred on the idea of a “breadwinner wage” unaegl by collective bargaining (Deakin,
2005: 11).

The latter part of the paper deals with the prolsléinat have occurred with this model as the
result of social and economic changes in the |giaer of the twentieth and the early years of
this century. The neo-liberal approach to the lambmarket is, of course, fundamentally
opposed to this post-war model based on full emplyt. As Deakin notes, a high
employment rate is quite different from the traah@l notion of full employment and is
generally achieved at the cost of low paid flexilterk which, in many cases, does not
provide access to a living wage. Labour markeégia@ation was accompanied by increased
restrictions on access to welfare benefits and esting those on benefits to a more
rigorously monitored regime. Deakin makes thergggng point that contemporary policy,
with its use of tax credits and wage subsidisatismot dissimilar to the pre-1834 poor law.
While Deakin does not supply answers to the cunpesitlems in European social policy, and
indeed could not be expected to, the paper doestifglea number of issues that those
developing such a policy will be required to fadhat he does suggest is that the concept of
capability may provide a basis for reinventing thelfare state so that the duty to work is
conditional on the state providing the conditiomsler which individuals are equipped for
effective participation in the labour market. Tdegpability approach is seen as suggesting a
particular way of thinking about social rights heit as claims to resources or the right to take
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part in procedural or institutionalised interacsqeakin, 2005, p.16-17). Deakin sees some
room for movement of this type in some Europeanodrinstruments and having at least
some traction in judicial developments. His cosmun, however, has a more general appeal.
Deakin concludes that the idea of capability offansalternative to neo-liberal policies which
view social rights as a fetter on the growth artdgration of markets. Capability theory, by
contrast, considers the preconditions for effectpagticipation in markets which extend
beyond contractual and property rights to collectivechanisms for the distribution of social
risks arising from the operation of markets.

Comment

In discussing Supiot (2001) and others Deakin (2@)%rgues that labour law must put in
place “effective mechanisms for dealing with théeefs upon individuals of economic
uncertainty.” Supiot, looking at the question Ire tcontext of increasing globalisation, is of
the view that such a change requires a new apprtitache governance of work and in
particular one that allows the management of uageit. In the case of employees, he sees
the guarantee of the development of human capithlreal freedom of action as essential in
achieving this. The following comment looks at soaf the challenges that a capability type
approach might face in New Zealand.

Any debate on the future of labour law and socdicy generally needs to take account of
the peculiar attitude to the law in common law lbasgstems. The law in countries with an
English heritage is an amalgam of the judiciallgated common law and of parliamentary
statute law. The problem is that the legal mingrothas a problem in grasping this rather
basic idea. At the heart of much common law leghication and legal philosophy is an
underlying belief that the common law is “real laafid that statutory “intervention” is not
only an inferior sort of law but one that shouldregarded with considerable suspicion as
“interfering” with “fundamental common law rights”. Inherent in the common law’s
approach is a simplistic dichotomy between propeityts and contractual rights that
presents a major barrier to a capability basedaampr to social policy. Property rights have
always enjoyed, and continue to enjoy, a high axplaeding level of legal protection.
Contractual rights, on the other hand, are depdmatethe terms of the contract itself. In the
particular case of employment the common law righerminate the contract, effectively at
will, has the effect of denying employees any clegal stake in their employment. The
common law has never recognised that an employghtrhiave protectable rights in the
continuity of their employment. This is not so rhuclegal issue as an ingrained ideological
one. Property has always been a flexible concedtthe common law has never found
doctrinal problems in utilising this flexibility tgive proprietary status to such abstract ideas
as “customer connection”, “team glue” and the likenable this “property” to be protected
against errant ex-employees (Riley, 2005, 187-19he purpose of employment at common
law is not to provide economic security for workensd their families but to allow the
effective utilisation of property.

This simplistic common law dichotomy has also beelopted by much of the law and
economics movement where it is argued that the camlaw, being the aggregated result of
many transactions, results in an economically neffieient legal outcome than is likely from
government intervention (or as others might labelegislation by democratically elected
legislatures). The enthusiasm for the common awat least what economists understood
the common law to be, reached its zenith in the I[Bympent Contract Act 1991. That Act
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abolished the pre-existing pluralistic industrialations system that provided for a high
degree of joint regulation of working conditionsdaneplaced it with one of employer
dominated, individualised, regulation of the emph@nt relationship. Although there have
been some significant reforms under the Employniaiations Act 2000 that give greater
recognition to employee economic interests, forngxda good faith obligations and
consultation rights, the Labour government adopt@éry cautious approach to reform. For
example, it failed to make any reforms around treblems of redundancy and its approach
to job loss on the transfer of an undertaking wagest, lukewarm.

To gain traction any radical change, such as ahiltyaapproach has to overcome the
philosophical deadweight of the common law, a tdsk is likely to be extremely difficult
where the common law is the only game in town unthe situation in Europe. However, to
think of modern labour law as the common law witld-®ns is a fundamental mistake. The
modern contract of employment, or employment refethip, only makes sense if seen as an
integrated legal structure comprising both the camrtfaw and statute (Anderson, 2007).
Labour law in this holistic sense does, of coursmtain a range of protections from the
minimum wage to protection against unjustified dssal that might be seen as compatible
with a capability approach and certainly this cquim of the law provides room for further
evolution in that direction.

The problem of the common law is less apparenteénsecond half of the capability equation
that of a welfare system more aligned to a capggbbased approach. New Zealand’'s
relatively strong social welfare system is one tipsw out of New Zealand’'s own social
environment and, while not without faults, its uigieg structure and philosophy is such
that a major change in mindset is not necessaymbre capability focussed approach were
to be adopted. For example, the combination of ABE universal superannuation provide a
relatively strong degree of economic security floose who are no longer able to work
because of accident or age. That being said, henyéwere are still issues in attitudes to the
work-welfare interface and the personal versusatd@ult” tension that seems inherent in
any discussion of entitlement to unemployment hieneflhe current recession will no doubt
once again highlight this tension although cursettiere appears to be some recognition, for
example in the ReStart programmehat some account must be taken of economic
misfortune in the transition from employment to mnpdoyment. That being said there
continues to be strong conflicts between the “h€nethos that drives social welfare and a
“social insurance” ethos that might more accuratefject the need to provide economic
protection for those made unemployed by the statieeoeconomy.

The capability concept is unlikely to become thend@nt driver in labour law and the labour
law-welfare law interface, in the short term, butloes provide a force that is compatible

with many elements of New Zealand’s labour/welfare structures and which can provide a
greater degree of theoretical support for the megjve reform of those structures.
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The Human Capability Framework Ten Years On

PAUL BARKER, LIS COWEY and SIMON MCLOUGHLIR

Introduction

Ten years ago, in October 1999, the Department aifour published a paper,
“Human Capability: a Framework for Analysis”. Sett out to explain the labour
market and its implications for public policy, thkiman Capability Framework (the
Framework) ended up having much wider impact afidence than was originally
envisaged. Ten years on, it is appropriate toerevihe nature of that impact and
influence, and to ponder the extent to which theateats of the document still
resonate.

This paper considers the human capability framewtird framework) from a policy
practitioners’ perspective. It outlines the gesesi the framework, its uses, and
reflects on its utility as a conceptual framewarlekamine labour market issues. The
labour market has changed considerably over thedeaade, and the paper examines
the framework’s ability to provide insights intoetinew challenges and emphasis that
this requires.

Development of the human capability framework (ttaenework) commenced in late
1998, and an initial version formed the basis fog Department's post election
briefing to the incoming Minister in mid-1999. Bhtonceptual framework came over
time to fulfil a number of other purposes: it wased as a key policy development
tool within the department, and, in ensuing yeansas also picked up and further
developed by a range of researchers and govermhepatrtments to inform their own
thinking.

Of course, this framework is one of many framewodksconceptual documents
developed by government agencies in recent yebinese have included the Growth
and Innovation Framework developed by the Ministir{Zconomic Development, and
later, the Government’s Economic Transformation nteaork to name two.
Conceptual frameworks are developed by departmimtsa number of different
purposes, and with differing levels of neutraliopyvards any particular set of policy
choices. They are also developed in response ver@ments’ or departments’ desire
to ‘brand’ their own particular approach. The maiarpose of the framework
originally was to provide a conceptual framework daderstanding the dynamics and
forces at work within the labour market.

“Workplace group, Department of Labour, Wellingt®he corresponding authors are:
paul.barker@dol.govt.nandlis.cowey@dol.govt.nz
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The Framework

The Human Capability Framework is a conceptual rhofllabour market dynamics
that provides a comprehensive overview of key facédfecting the labour market, as
they were seen at the time. These factors retatagtdinment of skills, the business
environment, the influence of regulatory regimesd &ey social trends such as
population ageing.

It was intended to provide a clear account — anghnson language about - the
Department’s strategic direction and policy focdsllowing a revision of the
Department’s purpose and mission in 1998. It sbughbring to life the new
Departmental purpose statement, “We link social aadnomic issues to enable
people to develop and utilise their potential fog advantage of themselves and New
Zealand.” As such it was seen as being the acalytore for the Department’'s
Briefing for the Incoming Minister in 1999. It wadso explicitly designed to be a
common tool and reference point for policy develepmwithin the Department,
assisting in framing questions about what the aoégmlicy focus should be for the
Department, why they are important, and how theeBmwent can affect them.A
companion document was developed for departmetati] slaborating on how the
various aspects of the Department’s work fit ifite framework.

The framework identifies three core elements ofléivur market: capacity (people’s
skills, knowledge and attitudes), opportunitiesagels where people can utilise their
capacity to generate income and other rewards) raatthing (the process of
matching the capacity that people have to the dppities created). As such, itis a
reasonably uncontroversial formula, which, as amenér Departmental official has
observed, is nothing more than a way of describimgll-known economic
relationships of supply and demand as they retatbe labour market. The simplest
conceptualisation of the three elements is giverignire 1 below:

Figure 1:Human Capability Framework

CAPATY OPFCRTUNTIES

Department of Labour (1999) “Human Capability: AafFrework for Analysis”

However, the framework also attempted to go one &itgher. Its notable feature is
its integrated view of the relationship between kepnomic and social objectives,
and the contribution of the labour market to both.describes a broad view of the
means whereby a country’s workforce or human ressuare developed, utilised, and
contribute to advancing wellbeing within society aasvhole. On the supply-side,
individuals’ capacity is seen to be shaped by geaf personal, social, and education
factors, while on the demand-side, the nature pbdpnities (both labour market and

! Maré, D, presentation to the Department of Laboanijement Board, 22 February 1999.
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non-labour market) are seen to be influenced bwre of social attitudes, and
business and regulatory settings — both nationdl iaternational. Once matched,
capacity combines with opportunity in contributitagsocial and economic well-being
for both individuals and society as a whole. Tdpproach can be applied to analysis
at the levels of the system, communities and reggiand individual people.

This more complex account of the dynamics of maighapportunity with supply is
given in Figure 2.

Figure 2: Human Capability Framework
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Department of Labour (1999:19) “Human CapabilityFramework for Analysis”

As one of the architects of the framework has ofesr at one level the framework
provides scant guidance for policy: while it allowse to see a range of issues, it
doesn’t have any particular emphasis or argume@tf course, the value of a
framework is not in providing a basis for argumenteither side of a debate, but, as
Shaw and Eichbaum (2008) observe, its value is“thaiolicy framework assists in
explaining relationships of cause and effect invemgarea of policy and can therefore
provide a rationale for a subsequent strategy...hiorts a framework precedes a
strategy”.

Applications of the Framework

Within the group of the Department’'s Ministers he ttime, several adopted the
language of the framework in public statementsatolir and employment issues in
public speeches. According to the principal poditiand strategy advisor of the
Minister of Employment at the time, the “zeitgaed$tthe time was the move from [a]

2 Mare, D, personal communication, 20 May 2009
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social welfare [mentality] to social developmentIn this context, the framework
allowed Ministers to tell this story particularlyell; operating as it did as a
“conceptually robust policy framework” that “joinegb things across [the Minister of
Social Development and Employment’s] portfoliosddllowed the Minister some
purchase on macro-economic policy isstes”

Within the Department of Labour, the framework veaopted to varying degrees.
The Labour Market Policy Group of the Departmergdug extensively as a ‘policy
primer’ until the Group’s demise in 2004, and itsaaso used within the Community
Employment Group among field workers as a problégribsis and discussion tool.

Some key policies developed by the Labour Markdici?&roup were designed on
the basis of it, including the Government's Empleymn Strategy and the
Government’s interagency Skills Action Plan, whfokcused on measures to address
skill shortages.

Thus, the Employment Strategy, launched in July 020@ncompassed a
comprehensive set of employment priorities, poicaad programmes. Drawing on
the framework, it outlined objectives focused opamity, opportunity and matching,
as follows:

» “Create opportunity — maximise employment oppotiesithrough a steady
growth in the demand for labour

* Build capacity — encourage the development of skiilat are valued in the labour
market

* Match jobs and skills — facilitate a well-functiagilabour market, which
minimises barriers to the matching of skills anlds@nd enables participation in
the labour market”.

In a similar vein, the Skills Action Plan addressspacity through action areas
“supporting skills development” and “attracting lgéd skills and talent”; opportunity
was addressed through “assistance with regionatustry problem solving”; and
matching was addressed through “improving laboutketanformation” and “helping
job seekers make better choices”.

Furthermore, structural organisation of the Labddarket Policy Group was
influenced by it, with one policy team focused ampacity (“people and skills”),
dealing with labour market participation and skilevelopment issues and another
focusing on opportunities (work-place and reguhatissues). A senior-level advisor
worked across both teams, in the interests of addrg ‘matching’ between the two,
and to some degree the two teams worked togetherapects.

On the ‘opportunities’ side, there is less cleadence within the Department of the
framework’s utilisation as a conceptual basis, dgample, in the development of
employment relations and health and safety regylgiolicy. This perhaps suggests
that the framework had a lower profile within theler Department than it did within

the Chief Executive’s office, and the Labour MarRelicy Group.

% Eichbaum, C, personal communication, 4 June 2009
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The framework was also used and adapted in a nuofbéifferent ways by other
government agencies, notably the Career ServibesMinistry of Women’s Affairs,
and work undertaken under the aegis of the MiniftryAgriculture and Forestry.
While its prominence has effectively receded, igfees to it continue to be found in
Government documents, for example, it was refertrase recently as 2008 in the
Ministry of Social Development’s Social Report.

The framework also attracted commentary from aetarof academics and labour
market analysts. Tipples (2004) for example pregtidn outline of the genesis of the
framework and its incorporation into a number ofgmment and non government
publications and work streams. These included trent€bury Development

Corporation and the Mayor's Taskforce for Jobs. Wes notes, it was warmly

embraced by the Massey University Regional Labouarkét Dynamics and

Economic Participation programme in particular, aswelcome contrast to the
perceived mechanistic ‘human capital’ model prordot®y the Organisation for

Economic Co-operation and Development (OECD).

It was enthusiastically received at the Labour, Exyipent and Work in New Zealand
Conference in 2001, where it was described as bawitview of individuals as being
embedded in a variety of social relations thataffeeir choices and aspiratiofis’A
view that encapsulated the range of reasons for pdople may be unemployed or
outside of the labour market was, of course, padity timely in the context of a
high levels of long term unemployment and lowerolabmarket participation than
currently. As Tipples has noted, however, thartfeaork was not without its critics
in academic circles, although critical commentarpat evident in relevant literatures.
Notwithstanding its possible critics, the framewadntinues to retain currency in
some parts of academia: it features prominently iacently published New Zealand
public policy text-book chapter on employment ppli§haw & Eichbaum, 2008).

After 2004 the framework fell into disuse as a @pliool within the Department of

Labour, partly due to a change in Departmentaldestdp and a focus on a new
operating model. Nonetheless, strategic documeet®loped by the Department
subsequently, such as the Skills Strategy DiscnsBiocument developed in 2008,
can be mapped against it. The Skills Strategy shec’s four priorities fall across

the three elements of the framework:

« Capacity priorities one and four, “increasing the literatanguage and numeracy
skills of the workforce” and “increasing the skillsf young people in the
workforce.

» Opportunity priority two, “building the capability of firmsot support managers
and workers to better develop and utilise theiliski

* Matching priority three, “enhancing the relationship betwehe supply of skills
and the demand for them, including a focus on nreagskill acquisition and
retention”.

“ Bartley et al (2001), cited in Tipples, Rupert@2}) “ Practical Uses of the Human Capability
Framework — An Outsider’s View of a Concept Guidigplic Policy and Research”, Paper to the
Tenth Labour, Employment and Work Conference, \fiattniversity of Wellington, 21-22
November
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So what then has been the lasting influence of ftammework and what is its
application in today’s labour market?

The period during which the Framework was at itsimofluential in labour market
policy discussions coincided with a shift in poligttention which can be
characterised as moving from the ‘supply-side’ twe t‘demand-side’ of the
framework. In the 1990’s and into the early 20G6sye was a significant focus on
‘supply-side’ and matching issues in the labour kegiras government priorities
centred on the need to increase labour force gaation, and address concerns about
low skills and lack of ‘fit’ between education atrdining and the needs of businesses.
Concerns such as these underlay reform to bothredoeation and training sector
(including the establishment of the Tertiary EdismatCommission) and reform of the
public employment service which had recently beetegrated with the income
support agency (creating a new Department of Wodklacome in 1998).

The paradigm shift at that time was an increasimgraness of the extent to which the
economy depended on having appropriately skillatd-available — staff to do work.
The nature of the demand-side tended not to bewsftor government intervention.
The prevailing view was that, in the main, the gomeent should ‘leave business to
business’, with the exception of some level of bess development assistance and
support for community-based enterprise (the lattended to have a strong
employment focus).

This approach was reversed in the early 2000s anergment attention broadened to
focus more strongly on the demand-side. This veasqularly driven by international
research from organisations such as the OECD whidw attention to New
Zealand’'s dramatic slide in productivity rankingthin the OECD over previous
years. While acknowledging the broad drivers ajdpictivity, officials noted the
critical role of firms in generating productivitynd sought to identify an appropriate
role for government in boosting firm productivitgviels. The Ministry of Economic
Development undertook a number of studies and garagned at understanding firm
performance and in-firm dynamics. Similarly, Sttitis New Zealand established the
Business Operations Survey A cross-government workplace productivity agenda
was developed, in collaboration with business amdrugroups.

Over this time period, significant economic and kleour market adjustments were
evident. The discussion below traces some of than rfeatures of these changes,
before going on to consider where the framewokkifittoday’s labour market.

Changes in the labour market

The New Zealand labour market has changed consigeraer the last decade. This
is of course consistent with one of the thesedefinitial framework paper, which
stated that “labour market adjustment is continloua 1998, the economy was in
recession following a strong recovery from the dieal change and cyclical
downturns of the 1980s and early 1990s. In 2068, économy was again in

® The survey was established with input from theidtiy of Economic Development, the Department
of Labour and the Ministry of Research, Science Bachnology
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recession, but only after experiencing the longegiansion in around 60 years.
Figure 3 below illustrates this trajectory. Econoraxpansion led to a significant
improvement in labour market conditions from thie [2990s. This enabled public —
and political — attention to broaden out beyondstjoas of unemployment, for
instance, to focus on more qualitative issues dh thee supply and demand sides.

Figure 3: Economic and employment growth
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The most significant labour market change sinceftamework was developed is
probably the increase in jobs and accompanyingrialinemployment to historically
low levels. Economic expansion led to high emplegytngrowth of 2.2% per annum
on average from 1998 to 2008, which put an extr@,GD people in work. By
comparison, the rate of employment growth in thst meecade averaged 1.0% per
annum across the OECD.

The main source of additional workers since 1998ec&om outside the labour force.
The labour force participation rate (the proportudnworking-age people who want to
work) rose from 65.3% in 1998 to a record 68.692008 as more women and older
people (those aged 55 years and over) enteredywdsin the labour force.

Over the past few years leading up to 2008, mosplpeentering the labour force
have found work as the unemployment rate fell ffo5% in 1998 to 3.4% in late
2007, its lowest level in over 20 years and ontheflowest in the OECDR{gure 4).
The fall in unemployment was experienced acrosshmaicthe population. All 12
main regions of New Zealand had an unemploymest batow 5% in the year to
September 2007, compared to 1998, when only Wétimgnd Nelson/Marlborough
West Coast were below 6% and Northland and Bay lenti? were above 10%.
Unemployment rates also fell across ethnic gromplsage groups.
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Figure 4: Unemployment rate
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Although some groups are still under-representettheénlabour market (for example,
Maori and Pacific people), the gains from Governmaitiatives aimed at getting
more people into work became much smaller thanhe late 1990s. The focus
instead shifted towards raising the value of watkaf is, raising productivity, as
mentioned above) and addressing the growing proloteskill and labour shortages.
At its peak, labour shortage became the main canstior over a quarter of firms, the
highest proportion since the mid-197@3gure 5. A key difference with previous

upturns was that unskilled labour, not just skill@olour, became increasingly difficult
for firms to find.

Figure 5: Skill and labour shortages
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Labour productivity is the amount of output prodiigeer hour of worked. In New
Zealand, labour productivity grew strongly comingt of the 1997/98 recession but
slowed for much of the employment-led expansiorithef 2000s until a rebound in
2007/08. On average, labour productivity grew tpuad 1.5% per annum from 1998
to 2008, slightly stronger than 1.2% per annumhmm previous decade. However, it
remained below that seen over the past ten yearsfions such as the United
Kingdom (2.3%), the United States (2.1%), and Aalgtr (1.7%). Labour
productivity is the key determinant of a countrg®ndard of living and New
Zealand's continued underperformance in this ae=msihcreased the focus on this
issue relative to the late 1990s. Part of thissmeaunderperformance has been
attributed to the large increase in employment dp@oncentrated among the lower-
skilled, but New Zealand's level of labour produityi remains low relative to other
developed nations, including those with similarelisvof labour utilisationKigure 6).

Figure 6: Labour productivity and labour utilisatiacross the OECD
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Where does the framework fit in today’s labour market?

Given shifts in the labour market and the econaang in response to the worst world
recession in sixty years, the question ariseshasftamework still useful? As noted
above, the framework envisaged the labour markehggdhrough continuous
adjustment.

Considering the economic context, it is clear weehaome full circle since the

framework was developed: the past decade endegwaket began, in recession. As
in 1998, tight monetary conditions, drought andafioial crisis overseas led New
Zealand into recession in 2008. Slowing economawth has resulted in an easing
of skill and labour shortages and has seen the plogment rate rise in the March

2009 quarter to a six year high of 5 percent, \iuttther increases expected in the
coming year. Recently we have seen some of thiesssf the late 1990s beginning to
return, including unemployment and underemployment.
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Nevertheless, the issues of productivity and skildl labour shortages are likely to
once again be prevalent in the medium-term. Thanggpopulation and global
competition for migrants will put downward pressume labour force growth and
continue to put a spotlight on the need to liftqarctivity growth in New Zealand. In
recent years, much of our economic growth has begen by labour utilisation (that
is, more hours of work), but we cannot rely on tbigontinue to drive growth. If we
want to achieve economic growth of 2.5%, as weodit the five years 1996 to 2001,
we would need to increase labour productivity ksigmificant amount, shown by the
arrows in Figure 7. If we want to achieve growth3db%, as we did over the five

years from 2001 to 2006, then we would need toegme labour productivity by even
more.

Figure 7: Current and future composition of GDPvgto
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The importance of raising labour productivity grows acknowledged by the new
government’s aspiration to close the income gajh itistralia by 2025, which will
require productivity growth to rise to around 3% panum. This will not be an easy
task. Reaching a sustained rate of over 3% woeldlduble our recent average
growth. Furthermore, it would be almost double twhastralia has achieved in
recent times, which will be difficult given Australand New Zealand tend to be
influenced by similar factors. Nevertheless, higihour productivity growth rates in
excess of 2% have been achieved in other similionsg including Ireland, the
United Kingdom and the United States. In partigullne example of Ireland
illustrates how productivity performance can tumownd in a small nation, with
average labour productivity growth of around 4%rotee last 20 years. To do so,
New Zealand would have to overcome both its smz# and its distance from other
major world markets.

The recent shifts in the labour market have alsm gbe re-emergence of some old
pressure points in labour market. For exampleéngisinemployment and slowing

economic performance have once again raised the is6 matching unemployed

people into jobs and helping create the conditfonsustainable employment growth.
What might be different with this part of the ecamo cycle is the coexistence of both
old and new problems. Work undertaken by the Diepant has shown that some
skill shortages are persisting at the same asbigher levels of unemployment. New
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Zealand’'s ageing population demographics will disdher add to labour supply
pressures by dropping New Zealand’s relatively hédgour force participation rate.

The changed economic environment still requirescag on a number of trends that
the framework provides a useful framework to exploNew Zealand’s low labour
productivity growth rates will continue to requiaeclose look at the supply side of
New Zealand’s workforce — both employees and engskyyand the factors that drive
its development and utilisation. Management and fiwner capability in particular
has emerged as a critical performance issue for Realand’s firms with important
consequences for creating high performing work eladtures. The framework lays
out some of the complexities of this issue: it isoace a demand-side issue and a
supply-side one. On the supply-side, issues othiag capability of managers with
opportunities are not of a different order thansthof other workers, and the same
sorts of issues affect their recruitment as thdssler workers. On the demand-side,
factors such entrepreneurial attitudes, consumefemnces, social attitudes to
innovation, the international environment and theibess environment all have a role
in shaping the capability of managers in New Zedhanorkplaces.

While the current concern with unemployment andgeburity is heightened it is not
unreasonable to assume that the quality of workremhain an issue. New Zealand’s
strong employment growth has given many new ergremthe labour market choices
and expectations that previous generations haadlmatys enjoyed. The framework
reminds us that effective matching of labour masdgiply with demand depends on
the relative attractiveness of labour market oppoties compared with other
opportunities. The high participation rates of M#érkers has meant that working
lives have had to be balanced with a range of otteing and community

responsibilities.

The previous policy focus on flexibility for workehas only recently shifted to create
an environment that compels employers to make adgrgs while retaining jobs
(such as the 9 day fortnight). While economic ctiads have shifted the employees’
focus onto job security, recovery will once agamal@e a relatively scarce workforce
to demand greater flexibility.

The framework does not assist much in identifyirftatwelative emphasis should be
placed on any of these issues: that is a matteddtailed policy analysis and political
decision. What it does, however, is provide a cetiebasis for the lines of inquiry
and analysis needed to develop well-rounded goventpolicy relevant to the labour
market.

It is undeniable that the basic observations offtamework still hold: the labour

market is intrinsically linked to the changing staif the economy and underlying
social and demographic trends. This remains ctimgdrom two points of view.

Firstly, it argues for breadth of focus. It remsnds that, for the labour market to
perform effectively, policy in a number of separéat linked areas must be co-
ordinated. The division of Ministerial respongiiigls tends to encourage public
servants and individual Ministers to approach isstleough a relatively narrow
frame. Set against this, the lasting relevandd®fframework is that it challenges us
to take a more comprehensive view of presentingblpms. Secondly, it

acknowledges the need for constant adjustmentespanse to a dynamic system,
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while at the same time reminding us of the limitpolicy measures that are targeted
at any one element of the labour market. The fraonle is not a static picture but a
kaleidoscope, in which elements and the relatiggssibetween them constantly
change and adjust, and not all are equally easigmable to government intervention.

From a practical point of view, the framework rengia useful tool in the policy
development arena to inform the range of analy@activities such as identifying the
range of parties potentially affecting, and impagtion, a given policy issue;
analysing the underlying nature of a presentingblem; setting objectives;
identifying and analysing options for action, anekidning an implementation and
evaluation path.

It can, however, be criticised on the grounds thaloes not tell an obvious story
about some of the more detailed dynamics withinstygtem. This is particularly so
on the demand-side. On the supply-side it clepdgits some points of influence
from various factors (indicated by direction of aws within the diagram), for

example, individual attributes and family and whanmafluences affect formal and

informal skill acquisition processes. However,tba demand-side, while a number
of important factors are identified, the framewask silent on the nature of the
relationships between many of them. For examplatwnight be the nature of the
relationship between consumer preferences, tecgpotegulatory environments and
entrepreneurial attitudes, and how do these affectcreation of both labour market
and non-labour market opportunities?

These are complex issues, and they are no doubhbeye capacity of any simple
framework diagram to capture. However, it is pely in this area that some of our
most challenging policy questions arise at presaithen considering policy issues
such as workplace productivity, the framework igstlperhaps less illuminating for
use by the Department than it might be. For exaipbprovides little insight on the

nature of the impact of the labour market on groveth opposed to the impact of
growth on the labour market. The framework alsih@ps does not readily lend itself
to analysis of demand-side ‘risk management’ issues as occupational health and
safety and compensation for workplace injuriesugtoACC.

On the supply-side, too, the framework does noivdvat some issues to the degree
that we might today. For example, issues sucthaddllowing might figure more
prominently: the relationships between immigrateomd both labour market supply
and demand; the influence of the nature of educaigply (for example, availability
and cost of training, level of government fundimgl &tudent support); and the role of
good quality, accessible labour market informatisnan influencer on capacity and
matching.

The architects of the framework may not have fagasgome of the challenges of the
labour market ten years later. However it is sigfitly broad to accommodate new
analyses, and from that point of view it remaingatuable tool for labour market

policy thinking. That breadth now needs to be $empented by greater depth in
understanding the underlying dynamics within tresrfework, in particular the nature
of the relationships between the various factows ttirive capacity, opportunity

creation and the matching and rewards between them.
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Providing a Theoretical Foundation for Work-Life Balance —
Sen’s Capability Approach
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Abstract

After reviewing and summarising critical accountgte Work-Life Balance (WLB) in two
special issues in academic journals in 2007, thgepéurns to Amartya Sen’s capability
approach and feminist economics to address shomgsnand gaps in the WLB concept. In
particular, Sen’s capability approach can providaibstantial theoretical foundation for the
so far conceptually underdeveloped and one-side@\Whe aim of the application of Sen’s
ideas in this paper is to understand and sort @uesof the complexities and biases inherent
in the WLB discussion. On the basis of this, fartbonceptual work might lead to a basic
integrated framework for WLB policies in the future

“I believe that variety is part of human existerared in fact — though this is quite
irrelevant — that is a valuable attribute, thoulggt is a very late idea, probably not be
met much before the eighteenth century” (IsaiaHiBer a letter in 1986).

Freedom of Choice and Work-Life-Balance
An organisation promoting Work-Life-Balance (WLBgfthes it as:

Work-life balance is about people having a measti@ntrol over when, where and
how they work. It is achieved when an individuaight to a fulfilled life inside and
outside paid work is accepted and respected asahm, to the mutual benefit of the
individual, business and society (Employers for Work Life Balance 2006, cited in
Fleetwood, 2007a: 351).

Closer to home, the Department of Labour in Newlateh defines WLB as: “effectively

managing the juggling act between paid work andater activities that are important to
people” (cited in McPherson and Reed, 2007: 14)tvé&ys and critical reviews of the WLB
approach have recently identified considerable lprab with this concept. Eikhof, Warhurst
and Haunschild, 2007, provide a concise overviewheke criticisms and highlight three
major shortcomings of WLB:
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1) The premise that work is bad, “... that individiéénd to have too much rather than too
little work” (Eikhof et al., 2007: 326) and theredoworking time arrangements are the point
of intervention;

2) The premise that “life” can be equated with mgr{mainly childcare) which is seen as a
female responsibility and that women are, thereftive primary target of work-life balance
provisions;

3) The assumption “... that work and life are separand in need of being separated”
(Eikhof et al., 2007: 326).

If the first premise is true, logically, overalldwction of working hours should be the primary
goal. However, Eikhof et al. point out that “... thest common policy prescription is not to
shorten working hours but to provide employees withre flexibility in their working hours,
for instance by part-time working or flexi-hour£2007: 326/327). With a particular emphasis
on work from home, Felstead, Jewson, Phizacklea ¥alter's article (2002) is
representative of a narrow flexibility oriented ampgch to WLB. This focus is even apparent
in their definition of WLB: “In short, work-life bance practices are those which,
intentionally or not, increase the flexibility arautonomy of the worker in negotiating
attention and presence in employment” (ibid. 56ictSflexibility solutions are mainly driven
by employers’ interests to service a 24/7 economy does not necessarily lead to an
employer-employee win-win situation (Lewis, Gamblasd Rapoport, 2007). Though
narrowly focussed on the financial sector in Scwt|aan article by Hyman and Summers “...
indicates the prevalence of management control hef work-life balance agenda and
management’s discretion in the operation of wol-lissues” (2007: 367). Moreover,
employees and their representatives seem to adheptcontrol without challenging it.
Employers perceiving recruitment and retention fgis offer flexibility to draw into work
the reserve army of mothérsThe government shares this gendered perspective/loP
because its “issue is not having better lives breeting new lives; more specifically the
reproduction of the future labour force” (Eikhofadt 2007: 328). This is the major concern
of governments, particularly in Europe, in timeda fertility rates. In conclusion, state and
employers commonly define the WLB problem as onsepfarating life and work in order to
accommodate domestic and occupational responbilitAgain Felstead et al's article
(2002) may serve as a typical example of this “fgfriendly” motivation.

According to Eikhof et al. 2007, these standard WAsBumptions and the policy prescription
based on them are too simplistic. The long workiagirs problem might be over-stated.
Roberts (2007) argues that it may be that indiVidu@king hours are decreasing whilst the
hours worked by households are increasing with ndaral income and neo-traditional
families as more women participate in the labourkaia Further, work can be identified as
satisfying, motivating and self-fulfilling. Empird¢ Research shows, regarding long hours as
negative depends on the general attitude toward® wod whether work offers, and is
desired to have, social relations:

Single men and women are least likely to work Idraurs and recently singled
women as well as widowed men and women most likelyggesting work as
sustenance in times of personal difficulty; promgliopportunity for socialisation or
distraction and an ‘escape from domestic stressr. rhen there is no relationship
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between having children and working long hours; fawmen there is, but the
evidence is mixed, (Eikhof et al., 2007: 330).

If there is a trend of long working hours becomutesirable for both men and women to
fulfil career ambitions and rising consumptive aafons, this signifies a cultural shift to

what is sometimes called “affluenza”. That is, fastyle which emphasises material wealth
and status, or in other words “conspicuous consiomp(Veblen, 1899).

Moreover, the interdependence of fatherhood andahg working hours points toward a
traditional gendered definition of child care obliigns. Such a gendered view is confirmed
in Martin’s (1990) deconstruction of a supposedmiily friendly” statement made by the
CEO of a large company. She stresses that: “Whek i8aconceptualized as separate from
family concerns, the conflicts encountered by waogkimothers are defined as private
problems that must be solved individually; the cogpion is not responsible” (ibid. 344). For
her, the ideological public/private dichotomy ieth.. linchpin supporting discrimination
against women” (ibid. 356). Consequentially, wonim@&ving to undertake a “second shift”
might not see long working hours as the sourcéheir time squeeze but rather blame their
male partners who insufficiently contribute to helusld chores and child care.

Thus, Eikhof et al. conclude: “Better work-life bate might be attained not with flexible
working for women but persuading men to finally glaer equitable domestic responsibility”
(2007: 331). Ransome (2007) introduces the idem‘tftal responsibility burden’ to account
for this equity issue as a matter of negotiatiotwieen adult partners in a household.

In a nutshell, the implicit assumption that lifeuats child care and that work tends to be
overwork does include a gender bias and does natlfiTherefore, this specific use of the
concept already somewhat limits the choice anddetrmination of those who try to use it
to achieve a higher degree and autonomy in balgnitia demands of different types of
activities (that is: paid and unpaid).

Though in practice work and “life” may not alwaye las separated as suggested in the
literature and common ideology, it is still conaggdty and analytically useful to think of
spheres of life and work as separate. This is,rfstance, clearly done by Felstead et al.
Because employment may be conceived as the purohéisge and presence, they argue:

Spaces and times of employment have boundariegfdine, which are juxtaposed to
not-work times and places. Structurally complegieties require the negotiation of
these boundaries — both in the sense of estaldishivere they lie and managing the
process of crossing from one life activity to amstl{Felstead et al., 2002: 55).

On the other hand, even the critical deconstructidnthe ideological public/private
dichotomy by Martin (1990) and her suggestionsdeercoming and re-embedding it are
based on an analytical separation of spheres ok waond other activities in life on a very
basic level. Hence, no matter how much the separdtiesis holds empirically, it has its
merits analytically and even normatively as in Hafes's colonisation the$i§1995) and
Polanyi’s notion of thelouble movemeh(Polanyi, 1957; Baum, 1996 and Block, 2003).

Moreover, having questioned the general validity Wt.B’s premises, one should not
overlook that overwork and the problem of combinahgd care responsibilities and a career
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are certainly prevalent for parents with dependiitiren in New Zealand (Calister, 2005a
and 2005b). However, as Harris and Pringle (200ghlight, owner-managers of SMEs and
Chinese migrants to New Zealand might view worleliests as synonymous with their
preferred leisure and life passions and henceatbementioned premises of WLB do not
apply to them. There appears to be a cultural d#oa in life style choices and

arrangements which needs to be integrated.

Apart from being empirically questionable, WLB priees are mainly ad hoc assumptions
and suffer from a lack of theoretical foundationuidgd mainly by state and employer
interests to source the labour force pool of matheith dependent children, it does not
include the notion of freedom of choice for all dayges to fulfil their specific needs and
interests (Fleetwood, 2007b). Though the term ssiggmore freedom — a wider range of life
opportunities and a process to attain and guardhtse is not systematically build into the
concept of WLB (Fleetwood, 2007a: 352). What isarélgd as a greater chance to enjoy life
in all its varieties may differ according to culiiand ethnical background, social status,
gender, age and other parameters (Fleetwood, 2883aand Lewis et al., 2007). A possible
theoretical foundation with such an emphasis onngaa better quality of life according to
one’s own particular ambitions and talents is ptedi by Sen’s capability approach: “It
represents the various combinations of functionifogsngs and doings) that the person can
achieve. Capability is, thus, a set of vectorsurictionings, reflecting the person’s freedom
to lead one type of life or another” (Sen ,1995. 40

Capabilities

Sen argues that not all aspects of agency andbe#ly are captured in the notion of
maximising utility. Translated into the world of playment and work this means: the
optimal return on investment in human capital séitl on the labour market does not
necessarily lead to the greatest degree of freemfazhoice and happiness for all employees.
WLB policies maximising the use of human capitalleZminimising the cost for child care
provision are the primary goals of employers andegoment according to their vested
interests. However, this might not lead to hapgsner well-being of employees. To decide
whether WLB policies lead to higher degrees ofdm® or autonomy and capacity to enjoy
life, employees’ happiness and well-being need$doaccounted for. However, such an
evaluation is complex. Sen states that well-beingy neven have nothing to do with
momentary happiness or fulfilment of desires: “iBgihappy’ is not even a valuational
activity and ‘desiring’ is at best a consequencevaluation. The need for valuation in
assessing well-being demands a more direct recoghit(Sen, 1992: 46). And: “While
being happy may count as an important functioninggannot really be taken to be all there is
to leading a life ...” (Sen, 1995: 54).

Moreover, cases are imaginable where individuatghintalue certain acts and their freedom
to act very highly, though these acts might havepositive effect upon their well-being or
even a negative one: “Indeed, the person himselfeoself may have reasons for pursuing
goals other than personal well-being or individual self-interestSgn, 1992: 55). Sen’s
favourite example to illustrate this distinctionfesting’:
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For example, ‘fasting’ as a functioning m®t just starving it ischoosing to starve
when one does have othgptions. In examining a starving person’s achiewed-
being, it is of direct interest to know whetherdreshe is fasting or simply does not
have the means to get enough food. Similarly, cingos life-style is not exactly the
same as having that life-style no matter how choser one’s well-being does
depend on how that life-style happened to emef&g,(1995: 52).

This highlights the strong relevance of the cajgbélpproach for life-style choice which is
very relevant for WLB.

Freedom to choose is a value in itself, despiteuthiy resulting from an act:

If, for example, all the alternatives other thae thne actually chosen, were to be
eliminated, this need not affect achievement (stheechosen alternative can be still
chosen), but the person clearly has less freedanh tfas may be seen as a loss of
some importance (Sen, 1992: 60).

To illustrate this loss with an employment relagegmple. Imagine someone is conditioned
or channelled to become a highly capable and ssftdesebsite designer, earning a high

salary, and it could be determined that this wagtmise his or her income and constitutes
the way this person can contribute the most toespcirhough this appears to be and optimal
choice, still something is lost, if this individual not allowed (does not have the capability)
to try out other aspects (functionalities) of hehts personality (e.g. did not have the chance
to become a third rate rock musician, janitor aygtome-dad/mum).

If the goal of WLB policies is to open up a greatealm of autonomy and life opportunities,
then the freedom of process to attain goals isngsoitant as the compatibility of our
achievements with our preferences and their opifynal terms of providing utility (Sen,
2002a: 526). Sen points out, that preferences e@vant in judging processes in two
different — though interrelated — ways:

“(1) Personal process concerimdividuals may have preferences over processds tha
occur in their own lives;

(2) Systemic process concertitey may also have preferences over the procekaes
operate as general rules in the working of theetgt{(Sen, 2002c: 624).

Point (1) is violated if mothers and fathers, fastance, are obliged and have no choice than
to negotiate WLB issues merely at home without elmgnce to negotiate and make changes
in their work place arrangement or vice versa. Tideaustand point (2), think of bargaining
between employers and employees on an individwal lesompared to collective bargaining
and/or the legally guaranteed right to a varietyWsEB arrangements for employees in
comparison to ones based on the goodwill of thapleyers.

The WLB approach is not alone in disregarding thaseess freedom issues. According to
Sen, this neglect is also apparent in the undeylgiominant philosophies of economics and
ethics: “Since utilitarianism and libertarianismvbeabeen very influential in ethics and
welfare economics (in different parts of them), theerall effect has been the neglect of
process considerations as a part of any cruciabtanal exercise” (Sen, 2002c: 628).
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Though in most cases, well-being might be relatedgency, sometimes positive well-being
might occur without any causal link between thesafta person and his or her well-being
(e.g. a patient in a hospital or the child of air@amparent). Thus, maximising one’s own
utility and the freedom to act are not the onlyfewe criteria either. Sen highlights therefore
the distinction “... between ‘the occurrence of Adathe occurrence of A through our own
efforts” (Sen, 1995: 58).

To defend ones capabilities or freedom to actombt negative freedom (absence of external
coercion and constraints of action) but also pesitfireedom (autonomy in the sense of
absence of inner pressure) has to be guaranteeih(B®70). The deconstruction of Martin
(1990) shows how this positive freedom in termsVB is culturally or ideologically
framed in setting particular boundaries of the pptivate dichotomy. Only in case of given
negativeandpositive freedom, agency might lead to self-fuléim (Sen, 1992: 56-%)

... I have found it more useful to see “positive ftem” as the person’s ability to do
the things in questiotaking everything into accouh(including external restraints as
well as internal limitations). In this interpretati a violation of negative freedom
must also be — unless compensated by some other faa violation of positive
freedom, but not vice versa, (Sen, 2002b: 586).

These freedoms and distinguishing them from weldpare key for Sen:

Capability is primarily a reflection of the freeddmachieve valuable functionings. It
concentrates directly on freedom as such rather éhahe means to achieve freedom,
and it identifies the real alternatives we have.this sense, it can be read as a
reflection of substantive freedom. In so far ascfiomings are constitutive of well-
being, capability represents a person’s freedormactueve well-being, (Sen, 1995:
49).

John Davis’s interpretation of Sen’s approach letmlsfour different combinations of
individual advantage:

These two distinctions yield four sometimes oveplag, but relatively distinct,
concepts of individual advantage for Sen (see TdbleThey are; (1) well-being
achievement, (2) agency achievement, (3) well-befirgedom, and (4) agency
freedom .... The first represents the traditionalogwn of mainstream economics with
individuals’ satisfying their own preferences. Téecond ..., concerns individuals’
ability to achieve goals that do not involve thawwn well-being. The third concerns
individuals having the freedom to pursue their omell-being. The fourth concerns
individuals simply having the freedom to pursuethéir goals, whether or not they
are successful in achieving them, (Davis, 2002:-48b).

Table 1: Sen’s four concepts of individual advantag

Well-being Other goals
Freedom to achieve Well-being achievement Agency achievement
(e.g. old-age pensions) (e.g. heroic sacrifices)
Freedom to pursue Well-being freedom Agency freedom
(e.g. occupational choice) | (e.g. fasting)

Source: Davis, (2002: 487)
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Davis concedes that such a multi-goal frameworkhinie criticised for its insufficiency in
determining social policy, however, its advantagé.i. the flexibility it provides in being
able to address the great variety of different $syp€valuation problems that social policy
confronts” (Davis, 2002: 487). In regard of ouritopVLB to attain well-being achievement
(i.e. optimal use of human capital) or agency aamngent (i. e. being able to care for ones’
children) is not enough to guarantee a full freeddrchoice concerning ones life-style.

The approach of capability (agency) and well-bealpws Sen and his colleague Martha
Nussbaum to come up with a universal catalogue aye chuman functional capabilities
(Nussbaum, 2000: 78-80), which are indispensablédman well-being and agency. This is the
list of headings of those central capabilitiedifé, 2. bodily health, 3. bodily integrity, 4. s&s,
imagination and thought, 5. emotions, 6. practieakon, 7. affiliation (A. social interaction and
B. self-respect), 8. other species, 9. play, 10trobover one’s environment (A. political and B.
material). Though such a catalogue lays the grdanéhterpersonal comparison of well-being,
freedom and distributive justice, the concept remmanevitably vague and demands for more
detailed criteria that have to be discussed andegigupon and might be cultural specific in its
their concrete formGestalt)(Nussbaum, 2000).

So, what can be learnt from Sen’s capability apgnrdar the WLB? Firstly, though there are
some universal criteria of what well-being meankede are only broadly and vaguely
defined. Well-being and other goals can be pursiggbr in “life” or in “work” or in both.
Therefore, life cannot be, per se, good and world. ddow well-being is defined is
individually, socially and culturally specific. life is equated with (child) care activities and
work mainly seen as overwork, our capabilitiesarduly limited. Secondly and related, the
freedom to achieve and pursue a particular leveM&fB has to be considered when
implementing WLB policies. In this attention hashe paid to personal as well as systemic
process concerns. According to the capability agpginpimplementing WLB entails a process
allowing for the widest possible range of meaniagsl combinations of WLB and a high
degree of liberty and fairness in voicing all tha#ternative views.

The Gendered notion of Care

Further theoretical foundation for WLB can be gdirfeom alternative economic theory
developed by feminist economists and philosophi&es Nancy Folbre, Martha Nussbaum
and other¥(Davis, 2002; 2003).

According to Nancy Folbre’s arguments, it is maiehring labour which provides the basic
human needs and thus, well-being for children. 8kénes caring labour as: “... labor
undertaken out of affection or a sense of respditgibor other people, with no expectation of
immediate pecuniary reward” (Folbre, 2003: 214).fdster caring through social policy is what
WLB is mainly concerned about. Folbre points out:

. an emphasis on rewarding caring has somewhatnaarket implications, simply
because the market does not elicit caring” (20@3t)2However, something has to be
done to provide enough caring labour to sustaiarin society. “If you do not literally
“value” caring labor, its supply may decline. Bliyou start running out, you cannot buy
more at the corner store, (Folbre, 2003: 224).
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On the other hand, providing positive rewards, sashpublic remuneration for caring labour,
could have the effect of reinforcing the existirexal division of labour and we should also
recognize that debates over public policy oftergkion values that, in the long run, influence
both norms and preferences as Folbre explainstaildie her bookThe Invisible Hear{2001:
44 and 99).

Thus, commercialisation of caring labour might undgiee its primary non-monetary motivation
and WLB practices focussing on work arrangementghtncement the gendered division of
household chores and childcare.

Davis suggests combining Sen and Nussbagapsbility approachwith Folbre’sstructures

of constraint(i.e. to be embedded in different kinds of sogelups and their norms that
form identities). From my point of view, such analgamation with Sen’s liberal ideas about
capabilities could lead to well founded conceptVafB. Folbre’s structures of constraint
analysis, which is primarily concerned with theedimas that women face and the unequal
division of care giving responsibilities between mean and men, offers an especially
valuable framework for treating individual identigs a problem of negotiating multiple
group identities. Davis’s arguments lead to certaialuative criteria for social policy. The
policies should “... place value on having opportesitthat are not taken up, a person’s
capabilities then need to be seen as the rangkeofhatives they have, even if none of these
alternatives would have been preferred” (Davis,20688). They should, also, allow men
and women to freely and successfully negotiate reetyaof different often complex group
involvements over one’s lifetime including carepessibilities. Davis gives an example: “...
a woman exercises her reproductive rights by netnigachildren and electing to care for
elderly or disabled family members” (Davis, 20023% Social policy according to him, in
this example, should not only be evaluated in teohsllowing care successfully and
efficiently given to the elderly or disabled perdaut also in terms of capabilities of the care
giver:

In the case above regarding public compensatioriafoily labor devoted to caring

for others, public compensation needs to be defkmade¢ just in terms of promoting

the capabilities of those who provide family labwhere this concerns being able to
accomplish all the activities (or functionings) atwed in caring for others, but also in
terms of promoting such individuals’ capabilities move back and forth between
caring and their other social group involvemeribg\is, 2002: 493).

The New Zealand Context

Articles by Hyman (2008) and Ravenswood (2008) amdevidence from two case studies

suggest that the critical and theoretical argumpntsforward concerning gender and WLB

are relevant for New Zealand. Whilst Hyman des&ithe gendered structures of constraints,
Ravenswood reviews the nature of recent WLB reledchanges.

Though recent legislative changes (parental ledigibidity and the Flexible Employment

Arrangement Act, 2007) seem to have led to some Wiyldovements according to a study
conducted by the Families Commission (2008):
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The benefits for families were clear in terms adueed stress levels and improved
quality of time with families. However, substantraimbers reported that they did not
have the flexibility they wanted while others expaced a trade off of flexibility for
lower pay and status, (Hyman, 2008: 7/8).

Thus, the actual freedom to pursue and achieverfgaloyees is limited and how far it goes
seems to rest mainly on the culture of the pamiculorkplace according to Hyman.

The case of a mother trying unsuccessfully to distaiime banking to flexibly adjust
working time to the particular demands of her ldealysed by Simon-Kumar (2008),
documents the priority of business interest in @ygl-employee negotiations concerning
WLB issues. This case underlines Sen’s processecosclf the social and economic goals of
employer and employee are not compatible, fairng&fls3VLB solution hinges on the
bargaining power of each side in the negotiatioomBtt rightly argues in her thesis on WLB
in New Zealand: “However, the gender-neutral andividualised language of work life
balance masks its discriminatory systemic effed®006: 1). It is certainly difficult to
negotiate flexibility individually for employees g®inted out in the consultation regarding
flexible work by the Department of Labour (DoL, r).dVloreover, the department lists some
of the aforementioned discriminatory effects. Twisadvantaged groups identified are
women and shift workers (DoL, 2006: 10). As Ravemssv (2008) points out, the
Employment Relations (Flexible Working Arrangemégnfamendment Act 2007 grants
employees with children under the age of five othvdisabled children the right to request
flexible work schedules. By limiting the right teexibility to these particular conditions, the
law indicates that the focus of this governmentiative amongst others is merely on
increasing labour force participation of parentd aot to allow for a higher freedom of life
style choice in general. The priority of businesgds is also apparent in the lists of grounds
upon which the employer may refuse the requesthange to working conditions according
to the act: “detrimental effect on quality, perf@nce and ability to meet customer demand;
inability to reorganise work among existing stafiability to recruit additional staff; planned
structural changes and burden of additional cd&avenswood, 2008: 38).

Ravenswood concludes: “These policies, therefara, ta fit employees’ lives around the
accepted way of working rather than changing ogianal culture” (2008: 37). Hence, the
true freedom in terms of Sen’s capability approachievable under the current WLB
oriented legislation in New Zealand is fairly lieat

Nevertheless, the case of Switzer Home shows teapportive workplace culture can have
positive whilst limited WLB outcomes for employed$ie Claud Switzer Memorial Home
has provided relief, welfare and benefit for oldeople within the Kaitaia region for close to
60 years. Established in 1950, it has grown fronbé&s to currently 72 beds. It has 70 staff
with an average age of 45 years old. At SwitzeBo 35 the staff are female and 50% are
Maori. The remainder of the staff are Pacific Iglars, New Zealand European, or British.
The vision at Switzer is to provide leadership e ttare of older people, and a range of
services for their changing and diverse needs {$land Verreynne, 2008).

The nature of the work meant that staff had to cohdvork that is physically and
emotionally demanding, so the challenge was torate how they can work smarter rather
than harderSwitzer knew it had to find ways of organising thegiysical environment and
workforce structure to respond to the growth in dethfor their services. General Manager
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Jackie Simkins and her team changed the strucfutteecorganisation to focus on residents
and caregivers. Previously, trustees and senioragenent were at the top of the
organisational chart. Once this was redesignedeats and caregivers feature at the top and
trustees and management are at the bottom of #e. ¢htroduction of the team structure
created more cohesion in the workplace. Empowegreuple to make decisions for their own
teams developed greater pride in the staff therasednd their work areas resulting in a more
positive workplace culture. Across the workplacaffscollaborated to develop their own
workplace rules including house rules, miscondud gross misconduct guidelines. The
management team measured health and safety perfoemiadicators including sick leave,
accidents and injuries, shift patterns, workloadchitwing, infection control and number of
hours of training. They also have developed thein standards and systems, for example, a
workload monitoring system to make sure they haylet number of carers in any area. As a
result of the focus on measuring what matters msattation with staff, the areas of financial
performance, retention, morale, and participatiamehdefinitely improved. Jackie Simkins
credits productivity increases to three factordianged organisational structure emphasising
teams, stakeholder collaboration, and creatingnair@ment where everyone contributes to
leadership (Harris and Verreynne, 2008). Besidastige productivity outcomes and making
employees happier in their work, the discretioregivo teams allows for some WLB effects
because it addresses the process concerns poiurtteg §en. On the other hand, the Switzer
case also illustrates Folbre’s structures of cands and confirms Hyman’s account (2008)
of the disadvantaged position of a low paid fematekforce in care professions in New
Zealand. If work is a bare necessity and its vaugenerally underrated in society as Hyman
points out, there is little room for negotiatioreadiing to WLB improvements despite the
very favourable company culture and attitude by agament in this example.

The second case, Paewai Mullins, underpins theragtthat work does not necessarily play
the role of a negative influence to be limited ¢hiave WLB. Instead, it can be turned into an
instrument to gain a better life. However, to aghi¢his, the case also demonstrates that a
shift away from the business case for WLB is needed

Paewai Mullins Shearing Limited is a fourth generatshearing contracting business based
in the small rural town of Dannevirke, situated aibthree hours north of Wellington. The
company services more than 150 woolgrower cligmgdling in excess of 2 million sheep
per annum. Their clients are spread from the Havidasto Wellington and over to Taihape
and Wanganui. They employ close to 40 staff witls tumber expanding up to 120 for a
four month period from December to the end of Ma(Etarris, Mullens, Ravenswood,
Laneyrie, and Markey, 2009).

When Mavis and Koro Mullins purchased the busimesee mid 1980s from her father, they
wanted to operate according to the original phitso of providing work for Whanau
(family) and trying to assist other family memberso the land, and continue growing the
business. It is this overlying philosophy and thaurf supporting Maori values of
Whanaungatanga(family), Matauranga (life-long learning), Maanakitanga (unity and
respect), andlino Rangatiratanga(self-empowerment and leadership) that have driven
productivity growth. Key to the significant growdi their business, predominantly over the
last 15 years, has been the development of a stworkplace culture and productivity gains
through attention to the four Maori values thatythmld key to their lives and therefore
business (Harris et al, 2009).
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Koro Mullins stated that they recognised shearis@me of the toughest industries and that
they wanted to ‘put the gloss on it'. Paewai Mudlimave successfully professionalised their
workforce through increased rewards for workers emakiderable training in both life and
job specific skills. They have not only worked hitaff to build work specific skills, but
continue to demonstrate commitment to assistinghgeu staff to develop careers and gain
wider life skills. Managers start with the premibat everybody has ability and potential.
Young people who otherwise have few skills or tragnare taken on in a Pre-Training
programme and/or apprenticeship schemes. The gurery programme is designed to give
people an introduction to the industry and the wakkvice is given on flexibility, core
strength and general fithess to avoid the risk mfiries. Completion of the three day
programme enables new workers to go into a sheld saime base level skills, thereby not
slowing down processes. Senior staff also suppewt staff through a mentoring or coaching
role, passing on their skills and knowledge. Thidds a sense of unity and team amongst
workers and empowers employees through a leaderelep It also provides clear career
paths from ‘apprentice’ through to senior staff wiave more involvement in the business.
Supporting people into a profession with huge pidérin terms of remuneration and
international travel has provided many unskilledrkeos with attractive careers. This
approach has returned to the company greater yoyatention and longevity. “If you are not
bringing young people in, you risk dying,” says MaMullins, Director (Harris et al., 2009).

Improving skill levels has lifted productivity leleand addressed issues such as retention.
However, Paewai Mullins goes beyond training angpsut their staff to stay in the
profession. Clean, comfortable accommodation isvigeal along with a gymnasium. To
empower staff to take responsibility for their hkalsessions were run to give them
knowledge on issues such as second cuts and dreisseA local Maori Health Provider was
also used to educate staff on sexual health, sutestabuse and gambling issues. The food
served to the shearing staff in the accommodatigartgrs has changed over the years to
include more variety and the right type of foodetmable staff to perform well. A full time
cook has been employed to provide balanced measauBe the industry is such a physical
one, there is now a greater awareness of protedspecarbohydrate needs, and hydration
(Harris et al., 2009).

A productive workplace culture at Paewai Mullindislt through supporting employees and
creating opportunities for employees to succeedwBaMullins Shearing Ltd operates under
a flat structure where everyone works so it isuratsual for employees to be working next to
one of the Directors. “Being a productive workeraisout being a good team member, as
performing as a team is smart working”, says Gdridemager Aria Mullins (Harris et al.,
2009).

Freedom and Work-Life-Balance

This movement backward and forward from paid warkcaring responsibilities on a daily
basis and across the life cycle is the explicit affVLB arrangements (Felstead et al., 2002:
55), though high levels of capability in this araee not widely achieved in practice.
However, an encompassing WLB should allow for aewihriety of combinations of
different functionings (for instance work and coagha boys’ soccer team or other volunteer
activities, reduced work load because of illnesganticularly intensive or scattered work
patterns according to cultural or otherwise indinabispecific consumption patterns).
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According to Sen, the capability to freely choostween different sets of functionings, i.e.
to find one’s own preferred combination of work asttier activities and identities is based
on freedom in several respects. It can mean teeaeta high level of well-being (for instance
to stay healthy, to earn a living wage), the freedo define ones level of well-being (e.g. to
work like mad though it is not healthy), to achieven-work related goals (for instance to
care for children, the elderly or sick or troubfeieénds) and the freedom to pursue goals like
artistic or religious expression, trying to live ohes veggie garden, travel on a shoestring or
jump off the cliff etc..

For a society to guarantee such a high level o&ls#ipy, it is crucial to understand personal
and systemic process concerns, that is, to orgamigetiation and bargaining about WLB in
a participatory way which allows for cultural diggy and equal voice for employers,
employees and other interested parties. So féicig®to attain WLB are designed without
much consultation or participation of those who kvand other functionings than childcare
are largely ignored. Part of negotiation, debaie laargaining about WLB has to be whether
work time arrangements adjust to other functionioggamily and private time arrangements
adjust to work demands (Martin, 1990: 356). Sucknoand free processes require an equal
power balance of all vested interests (employeo@asons, unions, the government and
other interest groups) and an inclusion of all kildl possible functionings to account for all
areas of freedom and well-being.

In our interpretation, whilst Sen’s capability apach defines and helps to distinguish
between different aspects of freedom and well-bdimgfers a framework for developing a
more open and less biased approach to WLB. Follveik on caring labour and structures
of constraint enable us to make some of the uniderlpiases in the use of WLB more
explicit. The strength of both theoretical frameksiies in providing basic criteria to

evaluate government interventions and company b¥gel policies and strategies not in

devising particular solutions as the case eviddérara New Zealand shows. In future work
they could be used as a screening device to igemiérnational best practice policies to
improve WLB.
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Notes

! Though the empirical study by Felstead et al. P@bes seem to contradict this statement, theoesitif the
enquiry concede that this might be due to limitagiof their quantitative approach (ibid. 66).

2 Habermas describes the “life-world” as endangésed total exploitation and dominance of the “syste

3 For Polanyi the exchange of labour on a self-rating market requires work to be no longer embedided
other activities. However, he also claims that sattansformation is never totally complete anc$ac
countervailing tendencies in society. He calls tiiable movement.

* Charles Taylor (1985; 1989) supports Sen’s intggtion of Berlin’s philosophy stressing the impoxte of
both freedoms whereas Berlin emphasised the deitaheffects of philosophies based mainly on pesiti
freedom and therefore prioritised negative freedBerlin, 1991).

® The emphasis is in the original.

® Compare e.g. England and Folbre, 2002 and Himnigl2@00
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A Workplace View of Drivers and Barriers to Developing
Human Capability

JANE BRYSON and PAUL O’'NEIL

Abstract

This paper reports recent research in New Zealamttplaces investigating institutional,
organisational and individual influences on the edlegment of human capability. The
concept of human capability is used as a countanioal to the organisationally
instrumental view of individuals and institutionsepalent in contemporary skills debates.
Drawing inspiration from Sen’s capability approathe research examines drivers and
barriers to capability development reported by wosk managers, unions, business
owners, and industry commentators. In conclusibe, gaper presents a summary of a
framework to assist managers, union organisers pahdy makers to analyse conditions
impacting on human capability development in andiforkplaces.

I ntroduction

In recent years, skills have been much discuss#teiacademic and policy literatures, and
many OECD countries have advanced ‘high skillshhiage’ economic visions. Skills
have been portrayed as somewhat of a silver bditleteconomies lagging in the
productivity stakes, and as a natural corollaryhaf knowledge economy. Yet we know
that skills, although necessary, are not a sufiiceondition for economic growth and
prosperity (Brown, Green & Lauder, 2001; Keep, 20Rgan, 2007). Recent thinking on
workplace productivity takes a more multi-faceteew of the ingredients for economic
growth and success (Department of Labour, 2008lirkea8. Grimes, 2007; Ryan, 2007).
The seven drivers of workplace productivity ideetif by the tripartite Workplace
Productivity Working Group (see: www.dol.govt.nzfkplaceproductivity/drivers.asp)
typify the micro economic view of the organisatibfectors impacting on performance.
These also reflect much of the thinking in the hpgitformance work systems literature.
Even so, the contributing academic literatureshsas work and organisation studies,
labour economics, and human resource managemeat, features of individuals and
workplaces (such as skills) as purely instrumetdabrganisational success, and thereby
economic prosperity. Humans involved in work aretqayed as resources or capital at the
disposal of organisations and employers benevolrmaugh to utilise them. Few
discussions place the human as the central conderrdo these discussions acknowledge
that the human contribution to society is one radely derived from work, and that the
organisational contribution is not solely an ecoreoame.

This paper reports on research which has been sathlysing Sen’s notion of human
capability to examine how the institutions, orgatisns, and individuals associated with
workplaces, both drive and constrain the develognoérhuman capability: that is the
opportunities, freedoms and social arrangementslhwbnable people to live lives they

" Dr. Jane Bryson is a Senior Lecturer, Victoria sigement School and Associate of the Industrial
Relations Centre. Victoria University of Wellingtalane.bryson@vuw.ac.nz
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have reason to value. By taking a human capalstayting point it attempts to move the
debate to a more holistic view. This focus on hurcapability development permits: i) a
view beyond purely organisationally instrumentaltioms of individual skill; ii)
examination of not only workplaces and individualg also the institutional environments
in which they exist: social, economic, labour markand so on; and thus iii)) a
consideration of the impact on human capabilityso€ial arrangements associated with
employment. The paper proceeds by briefly outlinsame of the academic debates
surrounding skills and workplaces, and the consatgappeal of the perspective of Sen’s
capability approach. It then describes case stedgarch conducted in a range of New
Zealand organisations investigating the developnanhuman capability. The paper
concludes by presenting a framework of the mainofacwhich drive and undermine
developing human capability in and for New Zealanghnisations.

From human capital to human capability

Our research project focused on human capabilixldpment in and for the workplace,
and the various influences on that institutionalbrganisationally and individually.
Thinking about this drew us to research literatuvegh addressed skills, learning, human
capital, human capability and achievement, in walkted contexts. We found that the
ever expanding commentaries on learning organisatimman resource development
(HRD), human resource management (HRM), workplazening, and adult education
were largely underpinned by an implicitly instrurtednview of skills and human
capability as a tool for the achievement of orgatisal goals. The pervasiveness of this
assumption is due in no small part to the popufaake of human capital theory and
resource based views of the firm. These perspegtwkich have travelled variously from
economics to strategic management and to humanunmsomanagement, provide
appealing logic for organisations to behave in artsterm, self-interested manner. For
instance, human capital advocates would argue ith& not reasonable to expect
employers to act in the development interests opleyees who may then leave the
organisation, or who may not use all their skitis the benefit of the organisation. On this
basis, narrowly defined firm-specific skills areetmost an employer would invest in —
with an expectation of gaining all the pay-off frahese skills. Similarly from a resource
based view, skills and knowledge and other attebutf certain employees are regarded as
the organisations strategic asset to be utiliseidrarained through various HRM practices.

However, the small but growing critical strands tbese literatures (particularly in
workplace learning and adult education) are anrmétive counterbalance. In recent
years, human capital theory as the dominant scbibtiiought in HRD has been widely
criticised. These include suggestions that it cowhiies learning (Baptiste, 2001), ignores
power relations, is fixated on individualistic matkelations and is unable to deal with the
general problem of underutilisation of investmentaarning (Livingstone, 1999). Others
claim it only generates an efficient amount of HRBd training activity under very
restrictive assumptions (Kaufman, 1994; Wang & biojt2005) that it ignores that HRD
is embedded in work processes, and that it distrattention from other processes by
which HRD resources are allocated in organisatidhsis, although human capital theory
has some explanatory power, it also has shortcamamgl is certainly not a universally
appropriate guiding principle.
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These critical literatures also show that workptacan be characterised as more or less
supportive of learning, and that various factoesiafluential in this including: job design,
the context in which workplace learning takes plamecess and opportunity, particular
organisational strategies and goals (Billett, 2Q@#ett, 2002b; Billett, 2004; Fuller &
Unwin, 2004, Keep, 1997). It also shows that thherains a persistent gap between the
haves and have-nots in access to development opjtees (Rainbird, Munro & Holly,
2004). Our own cases (Bryson, Pajo, Warm and MalRfl96) confirm these findings,
showing that opportunities may be differentiallypexkenced according to level in the
organisational hierarchy or type of job. This cali perspective in the literature has
seriously questioned the assumed mutuality of me@nd outcome of learning activity
for the individual and the organisation (Thomsonaldy, Storey, Gray & lles, 2001,
Fenwick, 1998). The amount of choice and self-dioecindividuals have in their own
learning and career is arguable (Grimshaw, Beyrmubery & Ward, 2002) and the
assumption that individual learning and knowledge @ommodities, useable for
organisational competitive advantage is still psiva (Casey, 2003; Gherardi, 2000). In a
critigue of learning organisation and the knowledgsed economy, Casey argues that
“economic discourses of work and organisations, @nddult education, have precluded
significant attention to the cultural dimensionsvadrk — the non-material, personal and
relational aspects of productive activity — whiclefyd economic and productivity
measures” (2004: 620). She appeals for educatiohsail acquisition to be directed
towards goals of self and community developmentifang and working in participatory
democratic society.

Another strand of the HRM and management literatuhéch is highly influential for
organisational practice and discourse is that p@nto high performance work systems.
This literature debates the emergence and shapewoforms of work organisation which
have appeal as the high-wage, high-skill produdb@se upon which contemporary social
and economic development aspirations can be mapoRents of high performance work
systems argue for bundles of HRM practices whieuie: performance based pay, team
work, firm specific skill selection and developmeamployee involvement and flexible
work arrangements. Research is mounting to progditik between these practices and
their goal — increased firm productivity (Departrheh Labour, 2007; Fabling & Grimes,
2007; Huselid, 1995). The, not unreasonable, lofithe link between high performance
work systems and productivity is that such prastitaise employee productivity by
raising employee skill levels and motivating andyaying workers more effectively”
(Department of Labour, 2007). Indeed, in a recantesy of employee experiences of high
performance work systems in New Zealand workpladéacky & Boxall concluded
“empowerment levels look healthy...but if links Wween empowerment, training, rewards
and communications were stronger, employee prodtycand commitment would likely
be higher” (2008: 14). However, one could also arthat, from a worker’s perspective,
there is a fundamental tension whether, in thisrgeme model of high performance work
systems, employee relations are constructed so anpower them and increase their
intrinsic rewards through work or whether they aomstructed to simply extract greater
effort. There is a tendency in the high performawoek systems construct to exaggerate
the rationality and effectiveness of HRM practitescreate a social system in support of
the technical system’ and to underplay the agenftynanagement and workers in
resolving the social tensions and technical comddhat occur in work.

In summary then, the range of skill, HRM and prdouty debates are largely constrained
by narrow conceptions of the role of workers, mamagand organisations (focused on
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short run productivity), and do not acknowledgdublly explore the possibilities of human

capability within organisations and society. Dragvion the work of Amartya Sen, we

characterise capability as a positive freedom toeae things in order to live a life which

one values and has reason to value. We utilisebtimader notion of human capability to
provide an alternative starting point from whichetcamine institutions, organisations and
those that are part of them.

Sen’s use of the concept of ‘capability’ originateslebates within welfare economics and
is principally applied in the context of economievdlopment. Sen’s thought has been
widely summarised and presented in the literatigee (for example, Pressman &
Summerfield, 2000; Osmani, 1995; Gasper, 2002)., anself, has provided many

summary accounts of his thoughts (see for examete $984; 1985;1987; 1992; 1995;
1999). Whilst Sen’s ‘capability approach’ raisesmgex philosophical issues and is
developed out of a detailed critique of mainstressunomic approaches to welfare, the
essential point of departure of Sen’s work is bisus upon human well-being and within
that his arguments that the purpose of developimsdahe expansion of people’s well-being
and freedoms so that people have the opportungxpand their achievements.

As Sen himself (1993) and other commentators (Rake000; Sehnbruch, 2004)
emphasise, the capability approach operates ataddgeels, but is mainly a framework of

thought, or a mode of thinking. The major constitseof the capability approach are the
concepts of functionings and capabilitiesDiavelopment as Freedor8en offers a set of

definitions of functionings and capability:

...the concept of “functionings”... reflects the varsothings a person may value
being or doing. The valued functionings may vamyirelementary ones, such as
being adequately nourished and being free of abteddisease, to very complex
activities or personal states, such as being abléake part in the life of a
community and having self-respect... A capability] [&s kind of freedom: the
substantive freedom to achieve alternative funatigrcombinations (Sen, 1999:
75).

Functionings are, thus, the ‘beings and doingsa gerson, whereas a person’s capability
is the various combinations of functionings thgtesson can achieve. The two concepts
are related but distinct in that:

...a functioning is an achievement, whereas a capaisl the ability to achieve.

Functionings are, in a sense, more directly rel&beliving conditions, since they
are different aspects of living conditions. Capébg, in contrast, are notions of
freedom, in the positive sense: what real oppadtitesiyou have regarding the life
you may lead (Sen, 1987: 36).

A key point that Sen makes is that the availabditya. commodity (such as a money wage,
or a job, or training) does not necessarily or eatically imply that people can achieve
an intended act or state of being. With the conadpfunctionings’, Sen is trying to
capture the notion that what ‘doings and beingspeaason achieves depends upon
command over a particular set of commodities, onetlividual circumstances, the
physical and social environment one lives in, alhdther factors that may impact on the
conversion of commodities into achievements.
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Finally, crucial to the capability approach of Senwhat Browne, Deakin, and Wilkinson

(2004) refer to as the conversion factors whichlifate freedom or capability. These

conversion factors are the characteristics of peapld the society and the environment
they live in, which together determine a persordpability to achieve a given range of
functionings. Personal characteristics in this semglude such things as a person’s
metabolism, age and gender. Societal characteristbaild include such things as societal
norms, legal rules and public policies. Environnaémharacteristics would include such
things as climate, physical surroundings, infratrces and legal-political institutions.

Thus, to contrast human capital and human capgbdind the ways in which they fit
together, is illuminating. According to Sen humapital refers to “the agency of human
beings, through skill and knowledge as well as réffan augmenting production
possibilities” (1997: 1959) On the other hand, huntapability is about the ability of
human beings to live lives they have reason toevaBen discusses the nature of the two
concepts and some important points of comparisoat, both concepts focus on human
beings and their abilities. In this respect, thayeha common reference point. Where they
differ, however, is that human capital is oftenweel in terms of its contribution to
productivity within an organisation whereas humapability looks at its contribution in a
much broader way in terms of the extent to whiagséhabilities enhance people’s lives in
general. It could be argued that it is the saméndison that separates employers and
employees. Employers want to grow people’s abdlitfer use in production whereas
employees are developing their abilities not omy Wwork but also to contribute to their
wider wellbeing. To some extent the definition @fpability depends on whether you
perceive individual capability as the end goal dretiher you view the individual as an
input to the overall goals of organisational cajigbi

In summary, a focus on human capability can providanore integrated way of
considering organisational ends, individual needtsl societal outcomes. It forces a more
strategic view of human development, one which piscghe connection between
individual, society and organisation. The capap#ipproach of Sen provides an important
alternative lens through which to identify the fastthat lead to the optimal development
of human capability in New Zealand organisations.asks, what are the social
arrangements that lead to the ability of peoplddmr be something? Whilst not denying
the relevance of the concept of human capitalfdatais upon skill and its individual
rational acquisition misses the point that thevitlial also needs the effective means to
apply such skill into an achievement. Skills aréyapart of a wider concept of a person’s
broad capability to achieve his or her goals. Gagearch explores how this capability
develops or declines depending on daily circuma&sinic life and work, at least as much
as on formalised periods of education and training.

Investigating views from New Zealand wor kplaces

The Foundation for Research, Science and TechndlegfgST) provided funding for our
research to identify conditions for the optimal dieyyment of human capability in New
Zealand organisations. We utilised a multi-levelltrmethod approach to conducting the
research in order to capture the breadth of petispscand factors influencing human
capability. After an extensive literature revievatal were derived from 3 main sources: 1)
an examination of collective employment agreeméetd in the employment agreements
longitudinal database of the Industrial Relationentte at Victoria University of
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Wellington; 2) a series of case studies in 4 inguséctors; 3) a series of targeted focus
groups with expert groups.

What we examined in the database

The database contains collective employment agnetsmehich are coded, and can be
searched, according to specific clauses or confaatisions. Thus, early on in the
research project we were able to instigate codihgorovisions related to training,

workplace learning, flexible work, and other cafigfbdevelopment opportunities that had
been bargained into agreements. The databasecafgains annual union membership
surveys which allow us to estimate levels of urdensity in New Zealand.

What we did in the case studies

The case studies were our main instrument for e investigation of influences on
human capability in and for the workplace. Parfacits in the case studies were drawn
from what might be regarded as the wider capabddgnmunity associated with each of
the four industry areas we investigated (wine mgkifurniture manufacturing, mental
health services, and Maori businesses). We condwster 200 semi-structured interviews
with employers, workers, unions, industry assocr&i and Industry Training
Organisations (ITOs), local education providersgioeal authorities, and other
organisations in the supply chain of each indudthe interviews were designed to look at
individual, organisational and institutional issud@& found that for most workers the term
‘capability’ had limited meaning, thus we focused obtaining a development history
from each worker in order to understand how they pat to where they currently were
job-wise, why certain choices had been made albegaay, and what had been helpful
and what had hindered them achieving what theyedarithis proved to be very helpful in
identifying drivers and barriers to the developmehtuman capability. Interviews with
managers and owners covered similar questions &uw amsked how they developed
workers and how the organisation and industry imegal approached skill and capability
development. Interviews with education providerd amdustry representatives canvassed
opinion on human capability development practiaes iasues (driver and barriers) for the
industry.

What we did in the focus groups

The final phase of the research involved a serddsaus groups with 45 subject matter
experts in order to test the framework of develggimman capability that emerged from
the case study, database and literature reviewephd$e subject matter experts included:
a group of government policy advisors; a group ofaaisational consultants and
researchers; a group of unionised workers; a godupn unionised workers; a group of
managers from both unionised and non unionised placks; a group of union organisers
and delegates. A final verification of the pradtigality of the framework was conducted
with two further focus groups: a group of Human ®ase Managers; and a group of
union educators. The focus group discussions egglalrivers and barriers to human
capability development, in particular what work@aand job characteristics facilitate
capability development and what workers want inkain order to add to their capability.
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Within this paper we focus on the institutionalganisational and individual factors that
enabled or constrained the freedom of opporturotyviorkers to achieve things they
valued.

Findings

A key result from examining the collective employrhagreements database showed that
despite the permissive nature of the EmploymentatieRas Act, 2000 provisions within
collective employment agreements remain limiteddér to complying with the minimum
standards of new legislation. For instance, theraiment of the Holidays Act in 2006 to
extend the social right for annual leave for fulké¢ employees from three weeks to four
weeks per year has been reflected in agreemeraskiBbod, Feinberg-Danieli, Lafferty,
O’Neil, Bryson, Kiely, 2007). In addition, the datse showed that union density in the
private sector remains low and barely keeps pacth wicreased labour market
participation. The reality of the limited resultsamllective bargaining within a permissive
framework led us to think more seriously about haroapability as the ability to achieve
things and how an institutional framework suchresémployment relations system helps
or hinders the positive freedom for people to achidings.

The case studies, collectively, shed further lgithe impact on human capability of such
institutional arrangements. Although, the quahtatiindings of the case studies have been
reported in detail elsewhere (Blackwood, Bryson &rhit, 2006; Bryson et al. 2006;
Bryson, 2007; Bryson & Merritt, 2007; O’Neil, Brysp Cutforth & Minogue, 2008;
O’Neil, Bryson & Lomax, 2008), in this paper we peat a summary of key findings. The
case study interviews yielded a breadth and deptimformation on both formal and
informal influences on development. In particulahile identifying the development
influences (positive and negative) within the oilgation, a capability approach also
helped us to focus on the influences from outdigedrganisation, and a far wider range of
the informal but highly significant capability ddgpment activities within the
organisation. We used the analytic device of devand barriers to summarise the key
influences on the development of human capabitilpWwing analysis of all the case study
interviews. These two categories were then subedidccording to the level they were
reported as occurring:

» Institutional: Broad societal arrangements suchpal&cy, regulation, legislation
and social attitudes

» Organisational: Factors relating to practices withiganisations

* Individual: Factors personal to the makeup of alividual

Table 1 presents a condensed summary of key théseesified in the case studies.

Following the table we discuss some of those faciorterms of their impact on human
capability.
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Table 1: Summary of driversand barriersto developing human capability

Drivers Barriers

Institutional Role of the state [Lack of coordination between
infrastructure, policies, normsdifferent incentives in infrastructune
which endorse industry andand policy; contracting out of service

organisational practices provision; schools and other
Economic conditions influences
Organisational Supportive employers, Beliefs and values of board, senijor

managers and supervisors; gayjanagement team, owner andjor
systems; work design andyeneral manager; short term focus;

practices; occupationalorganisational strategy; small size |of
recognition and professionabrganisation; lack of mechanisms for
standards genuine  employee input/unian

absence and/or a transactional focus
in the employment relationship

Individual Aspiration to improve] Lack of awareness or confidence |or
proactive individual behaviour;pro-activity; mode of employment
confidence; community and bad jobs; poor schooling, life apd
connections work experiences

Although we were able to isolate institutional, amgsational and individual factors for
analytical and presentational purposes in Tabthi4,does not mean to imply that they are
unrelated or unconnected at the different levelsstitutional factors influenced
organisational and individual choices, just as piggtional practices influenced individual
choices and (in some cases) vice versa. Below, egert on some of the interesting
connected flows of influence between these lewelparticular: economic conditions and
business strategy; nature of the ‘employment’ m@hship; industry-wide responses;
influence of those with power; individual experieaand confidence.

The uncertainties of competition in an open econcanyg in export markets drove
differing business strategy responses which in tumpacted capability development.
These strategies were usually focused on achigroduction flexibility in various ways -
for instance, through an emphasis on quality, der@aatively a focus on cost
competitiveness. This was also evident in the ipudgctor where state agencies drove
funding contracts requiring efficiency and qualdly service provision. We found that a
common practice to achieve flexibility in both tpeivate and public sectors was the
contracting out of service or production to contimeg and subcontractors. This practice
operated as both a driver of and barrier to capwpldevelopment. In the private sector,
such contract arrangements more often constraiapdbdity development of contractors
who were tightly resourced to deliver with no mardor development. In the public
sector, although this was in part the case, théracts also often specified requirements
for the contractor to meet certain professionaletitigyment standards and cater to other
development needs.

This also highlighted that the nature of the emplemt relationship (core employee
through to sub contractor or temp) impacted sigaiftly on whether capability
development was acknowledged as the concern obi@nisation or not. We found,
paradoxically, that some workers having moved ttependent contractor status in order
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(they hoped) to access the freedoms they needdidetdhe type of life they valued,
discovered other significant constraints they hatlamticipated. For instance, the need to
maintain cash flow led to acceptance of sub optinr&sourced contracts. On the other
hand we also spoke to some workers for whom sehson@oyment provided the (social)
arrangements which enabled them to live as theyedlaihn the off-season, they pursued
other lifestyle options ranging through creativdivdiies, to physical pursuits such as
skiing, hunting, fishing and generally ‘going bush’

Also, at an institutional level, vocational eduoatiinfrastructures and industry responses
were influential. The presence of industry-widep@sses to economic and other pressures
often encompassed a concern for capability. Ingisdtategies acted as drivers and served
to ameliorate the tendency to very short term foofisnany of the organisations we
visited. The reputation of apprenticeship trainorgther qualifications, the perception of
availability of work in the industry, the experienof secondary school, were all
important.

A clear theme at the organisational level was tifience of the board, managers and
supervisors. People in positions of power over sthehether it was formal managerial

power, or power conferred by age, experience, aneeh through respect, were

consistently reported to be central to facilitataghievement of individual capability. For

example, workers reported key capability developmetperiences due to the regular
encouragement and support of certain managersynsss and colleagues, and also from
any key person, such as ‘Mum’ or a respected friding¢se were important in increasing

individual confidence, feeling of value, and thutlingness to develop. This was further

emphasised in reflections by employees on theialgiity development being hindered by

unsupportive bosses and “guys in the past whovenhb®arrow minded about sharing

knowledge or skill development” (worker). In additi deliberately short term business
strategies combined with a lack of desire to engaitfe workers at any level other than

hierarchically based direction and control, botbved to be massive barriers to capability
development of any sort. As one worker noted: ‘diydon’'t have a good employer, it

makes it harder “. This inability or unwillingnesgowners and managers to acknowledge
and utilise worker knowledge in its broadest semses detrimental to workers and

ultimately, one surmises, the organisation. A numifethemes around the individual's

freedom to act (or not) also emerged. These indudasions over job security, how

‘skilled’” workers are ‘made’, and an absence ofupations or career paths in the
workplace.

Focusing on capability also enabled researcheadsstern the fine line between the worker
classified with a ‘good’ attitude and those labeNeith a ‘bad’ attitude. Beneath the ‘bad’
attitude often lay literacy issues, poor educat@amd/or family experiences, poor
employment experiences, and in some cases justtumitysor fear of commitment. In the
workplace, people who have had these experiencesetsnes appeared to lack
confidence, or not be motivated. One worker sumog@ad common view saying: “Self
confidence — a lot of people are very unconfiddrdud their ability to undertake training
and achieving”. On the employer side, this mangeéss: “It is hard to find young guys
with [a] work ethic and sense of responsibility ayusbd social skills”.

Capability development was dependent on employrgervisors, proactive employees

and their wider social networks, and on industryl amstitutional initiatives. As one
worker put it: “You really have to do it yourself[the company] expects people to ask, to
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be proactive”. Workers who had the awareness,dente and interest to ask, make time,
shape the work environment to suit their needsewsore likely to get the capability
development they desired. Access to, and takefuppportunities through work were
positively influenced by proactive individual bel@w. Individuals are not without some
agency in most work situations, the question isthwiethey exercise it or not. Interviews
with workers revealed that numerous factors detaentinis including awareness of rights
and possibilities in work and life, issues of idgnfcultural, occupational, etc), confidence
and self efficacy. These, in turn, are linked tauaational and family experiences,
presence of role models or supportive facilitatdrasork and outside of work.

Building a framework for developing human capability in New Zealand
or ganisations

In the final phase of the research, we discusseditivers and barriers and other factors
from the literature with expert focus groups. SaVvéerations of these discussions helped
refine a detailed framework outlining the factorkiet drive and undermine developing
human capability in New Zealand organisations. &abl presents a summary of the
framework of factors. The detailed framework, whishreported in full in Bryson
(forthcoming), describes the conditions in whichesl factors act to drive human
capability development and the conditions in whilkhy undermine it. Following, as an
illustration of the full framework, is explanatiar just one factor from each of the levels
(institutional, organisational, and individual) atite conditions which make the factor
drive or undermine human capability.

The institutional factor “nature and state of thheduct market” drives human capability
development when there are collaborative, netwoddagloyer responses (across industry
or region), for example through ITOs or other seg@mups, or government initiatives
focused on specific sectors. On the other handpamdmated, fragmented responses are
associated with a spiral downwards in human capgbil

An example of the impact of differing conditions the organisational factor “philosophy
of economic and working life” shows that an encossag approach by organisations
including ethical, sustainable approaches, and ilorsome businesses the Maori
philosophy of ‘production for use’, drives humarpadhility. Other driving conditions were
management belief in the goals of the organisateorg facilitation of team work and
reflective practice. Employers, managers and sug@w supportive of capability
development were highly influential, as was a resfm workers as a ‘whole’ person with
citizenship rights in the organisation. A long tewmw of the business and developing
human capability was an important driving conditiand in Maori organisations this was
sometimes expressed as a vision of iwitanga wittea@nomic self determination. On the
other hand, conditions under which ‘philosophy’ amdined human capability
development included the existence of instrumertahmercial visions based on a
definition of value defined by the extent it canldmight, sold and turn a profit. Associated
with this are boards and senior management teamshvgrioritise shareholder return
ahead of workforce development. In SMEs, the beladfthe owner or general manager
can work either for or against human capabilityallnorganisations, a short term focus of
business owners and business strategy can serioudgérmine capability development for
the business and the industry. An absence of mamageof the relationship between
employer and employee, and between employee andogeep also compromised
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capability. Similarly a focus on the employmentatgnship as purely transactional
undermined capability development.

An example of an individual factor is that of “aftie, confidence and self efficacy”.
Attitude was consistently found to drive capabijlity particular the willingness and desire
to learn, and interest in the work. Aspirationsniprove one’s lot in life or that of one’s
family drove capability development, as did perdobaliefs and interests which
influenced career choice and desire to foster paisalevelopment or well being.
Proactive individual behaviour was also a key drwdich led to shaping of one’s work
environment or asking for the development one megui However, undermining
capability was lack of awareness, confidence, prtivity or organisation based self
esteem which led to unwillingness to push for inweroents. The absence of confidence,
motivation and no way to access it, and poor akttuto work and capability development
were all powerful undermining conditions.

Table 2: Overall factors identified as driving or undermining human capability
development in different conditions

I nstitutional Organisational Individual
Economic Philosophy of economic & Attitude , confidence & self
e Nature & state of theworking life efficacy

product market
« Nature of the labourKey structures & practices Educational experience

market » Scale of operation

« Nature of the legal form « Work organisatior) Perception of work
of employment & design arrangements & culture

» Geographic setting « Skill formation

Role of the State/public policy arrangements Life,  capability &

«  Publicly defined «  Workplace experience beyond work
standards (industrial)

* Public funding relations &

« Policy concerning cultures

indigenous community
Educational arrangements
* Infrastructure
* Integration of different
elements
» Sensitivity/engagement
with local condition
Cultural/ideological legacies

At the outset, we noted that a human capabilitgpestive encouraged us to examine the
impact of opportunities, freedoms and social areamgnts associated with employment on
people’s ability to live lives they value. The rasgh has clearly indicated the importance
of this broader notion of human capability. Eachhaf factors identified in the framework
has sets of conditions in which they drive humapabdity, and other conditions in which
they constrain it. These conditions reflect thengiag pattern of opportunities, freedoms
and social arrangements to which people are expddszl research has reinforced that
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what happens in workplaces influences human capalithat institutional arrangements
also matter, and the interplay between them.

The full framework goes some way to explicating wvaaangements make a difference.
The organisational practices that make a differéac@uman capability are not dissimilar
to forms of good human resource management pradtmeinstance, high performance
work systems could have value in developing humapability but a reorientation is

necessary in order to achieve change to the stptosSuch a reorientation, inspired by
Sen’s capability approach, is to acknowledge ancberage organisations not only as
economic contributors to society but also as cdipyalenhancing institutions in society.

Work organisations are the providers and guardigingood quality jobs and work
environments essential to the development of hucagability. There is an imperative for
them to support and encourage the reorientatiomastries, boards, business owners,
employers, managers, trade unions, workers ancklsblgiers, to a longer term focus on
the balance between the dual goals of enhancingahupapability and economic
wellbeing. Only through this will the limitationsf aghe human capital approach and
resource based view of the firm be overcome.
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Lessons learned from the long term application of a
monitoring and evaluation process based on the cabaity
approach

JOHN SCHISCHKA

Abstract

This paper evaluates the utility of the Capabsitidpproach (CA) to empower
communities and to guide development appraisal amsms. Volunteer Services
Abroad (VSA) is a New Zealand non-governmental niggtion (NGO) working in the
area of international development. One of VSA’salegment partners in Vanuatu is the
indigenous NGO Pri Skul Asosiesen Blong VanuatuA®B$). The central aim of
PSABYV is to bring together all those concerned witie development of pre-school
education in Vanuatu. In particular, VSA volunteare working with PSABV to
improve the quality of pre-school education esdhcia remote rural parts of Vanuatu.
This project was used to pilot a CA based monitpmmechanism. The lessons learned
from the long-term application of a CA based pgvatory appraisal methodology are
applied as a means of ascertaining the long-tesultee for the children, parents and
other community stakeholders involved in the progree.

An Introduction to the Capability Approach and its Applicability in a
Development Setting

This article attempts to demonstrate the utility tbé capability approach (CA) to
empower communities and to guide evaluation meshasi The article commences with
an introduction to the CA and how it can be appiiethe development setting. There is
then a discussion of the background of the Vanagage including: Pri Skul Asosiesen
Blong Vanuatu (PSABYV), Volunteer Service Abroad AjSand the educational context.
Following this, there is a description of the catedy. Next, important themes from the
study are related and finally conclusions are pregkon the outcomes from this process
for the capability of the communities, pre-schaatsl agencies involved.

Nobel Prize winning economist Amartya Sen has oetlian alternative to appraising
economic development (Sen, 1999). Sen argues thet mecessary to go beyond
traditional measures of material success to encespancerns of social development.
He believes this may be done by focusing on enhgnapabilities to achieve education,
health and other goals — through the use of the@htral to his framework is its focus

"Dr John Schischka, School of Business, Christch@alytechnic Institute of Technology, PO Box 540,
Christchurch 8015. schischkaj@cpit.ac.nz
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on the freedoms generated by commodities rather jtist the commodities themselves.
Sen argues for the necessity to examine capabitiia people have to choose a life that
they have reason to value. While development pt®jean supplygoodsand facilitate
the acquisition ofunctionings,it is in combining these in the course of the depment
project that an individual’s and a communitgapabilities seiexpands which results in
greaterfreedom This expansion of capabilities results in greatesice and is central to
development. A framework demonstrating the relaiom between these four key
concepts is shown in the diagram below developetthéyauthor in Schischka (2005).

Figure 1: Sen’s Capabilities Approach

FREEDOM
T

Capabilities Set
A B C D E F

Goods Functionings

The CA has a number of implications, not least #ygncies involved in the funding and
delivery of development work, look for new ways afpraising the success of their
interventions. For some time, there has been cormimethe literature and amongst
development practitioners on the effectiveness avhes Aid programmes. Rehnstrom
(2000:1) notes that:

The effectiveness of development cooperation han libe subject of much
debate, and while some critics continue to argue #xd is wasteful, a more
commonly held view is that development cooperatan be justified on grounds
that are not merely humanitarian. While recent aege is beginning to show
more clearly under which conditions aid can be redfgtctive,what remains less
clear is the extent too which different bilateral @ multilateral organisations
have been able to contribute to social progress anichproved standards of
living. (Emphasis added).
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Dasgupta (2001: 32) has noted that:

Policy evaluation techniques that were developeth@1970’s, while formally
correct, neglected to consider resource allocaitiothe wide variety of non-
market institutions that prevail throughout the ldarl have argued that the
evaluation of policy changes can only be done é&ffely with a fair
understanding of the way socio-economic and eccébgystems would respond
to the changes.

The problem has been that, in not properly considethe socio-economic context and
the perspective of those involved in the projegstere harm may be caused to them than
good by the operation of the development programmes

There have been other calls for some time from Ideweent practitioners to re-examine
development programmes in order to develop evaoatiechniques that better
encapsulate the views of the poor. Chambers’ (1895tatement is typical of this view:

In assessing conditions and seeing what to do,epsainals’ realities are
universal, reductionist, standardised and stablee Tviews] of economists
dominate [and are] expressed in poverty thinkingncerned with income-
poverty, and employment... Both projects [namehg Northern project, [which
has] the more industrial and urban conditions,dits§ categories onto Southern
project [which has] more agricultural and rurallitess. Both have forcéut miss
much and mislead.(emphasis added).

Research reported here outlines a longitudinal ysttohducted by the author with
development partners in Vanuatu, which aims to yappé CA to develop appraisal
methodology suitable for development initiativesattrallows for reduction in this
propensity to “miss much and mislead” and seeksafmiure more of the realities of the
participants in development programmes.

The Background of the Vanuatu Case: PSABV, VSA inmEducational
Context.

Pri Skul Asosiesen Blong Vanuatu

The PSABV was established in the early 1980s arsl been the main agent in
introducing a progressive approach to early chitldheducation (ECE) throughout
Vanuatu. The PSABV has worked with the Vanuatu govent to ensure that early
childhood education has moved from being solely momty-based and relying on
voluntary effort to a situation where early childidoeducation has become a recognised
and valued sector of education in Vanuatu, managetl staffed by a mix of trained
teachers and volunteers.
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During the late 1990s, as there was a limited suppllocally trained early childhood
educators, PSABV turned to volunteer sending dewvetmt agencies for support. A
request was made to the New Zealand NGO Volunteevic® Abroad (VSA) for an

early childhood educator for assistance. By 199@, first New Zealand pre-school
teacher started her volunteer assignment as adPi@BAdviser with the PSABV in Port
Vila, Vanuatu. This was the beginning of a longttaelationship between the PSABV
and VSA, and set the pattern for the subsequeigrament of a series of volunteers.

Volunteer Service Abroad

VSA aims to deliver volunteer programmes that askirkey development needs in
partnership with local organisations. AccordinghgA has developed a Monitoring and
Learning Framework (MLF) as a means of monitorimgl &valuating the quality and
processes of its programmes and operations agatesitions and values set out in a
formal statement of strategic intent (VSA, 2006a).

This study is one in a series of studies undertagsrpart of the MLF, to monitor and
evaluate the work of VSA'’s international developmerogrammes. Lessons learnt from
this research will be applied to this and othelgpaonmes, with the aim of improving the
quality of VSA’s development practice. A signific¢anole of the research is to contribute
to VSA’s declared intention that “New Zealand vdkers, partner organisations, and
communities abroad share skills and knowledge ko ingorove quality of life, and build
self-determining communities and stable natiqivsSA, 2006b: 2).

Context of Pre-school Education in Vanuatu

Most of Vanuatu's rapidly growing population live fural areas (around 80%) and are
dependent upon subsistence agriculture for thesfilioods. New Zealand’s Agency for
International Development (NZAID) estimates 40% tbe population experiences
poverty or hardship and notes:

Lack of access to education opportunities and uteyngent are increasingly
serious issues for young people. Urban drift isob@ng a problem as people look
for better opportunities in the towns. In recenargethe population has grown
faster than the economy, and services such as tamlu@nd health have fallen
behind (NZAID, 2008).

Vanuatu is rated 1¥8on the UNDP Human Development Index (between Guale
and Egypt), (UNDP, 2005).

The formal education system in Vanuatu today isayct of a particular approach to
education, dominated by church mission schools, @exkloped by the British and
French during the colonial period. As a result, lpone and Francophone schools are
still in operation throughout Vanuatu and many sthoare run by religious
organisations.
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The Vanuatu Ministry of Education is aware of thelpems. In 2001, the Ministry noted

“...despite enormous efforts and [considerable] ¢cogamuatu’s education system is not
producing the desired results.” (2001: 58) Thiscswn is not limited to Vanuatu; it is a
Pacific-wide problem. A group of leading Pacificuedtors concluded that “...three
decades of considerable investments in educatiembamade a significant impact on
the educational developments of Pacific commuriitié@®ene, Taufe'ulungaki and

Benson, 2002: 1). What has been missing in theatidunal development of Vanuatu has
been the influence of Ni-Vanuatu educators, anddivaership’ and active participation

by parents, local teachers and communities. Thenbigs of a paradigm shift can now
be detected. Early childhood education programared the development of the PSABV,
are important in this shift in educational philoeg@nd practice.

A recent movement to re-think Vanuatu education, @assert an indigenous, Ni-Vanuatu
perspective, was documented following a RegiondloGoium on Education in 2001

(Sanga, Niroa, Matai and Crowl, 2004; Sanga, Chall &hd Crowl, 2005). This move

towards indigenous self-assertion is summarisedesn-Pierre Niroa’s statement: “We
must think and act as Ni-Vanuatu and do away withgléphone and Francophone
agonies” (Sanga et al, 2005: 38). Hence, the CAedamrticipatory monitoring and

evaluation methodology utilised in this study isdted within this growth of early

childhood education, the development of the PSABM] the context of a wider social
movement. A movement brought about by a changehimking about education in

Vanuatu, and informed by an appreciation of theettgyment needs, and rights, of
children and their parents.

A description of the Case Study

The CA based monitoring process utilised a parwicip/, focus group process reported
in detail below. The CA is reflected in this foagi®up process, both through the actual
guestions asked, the participatory process employedhe resulting evaluation and

commentary on changes in opportunities and chasgerienced by participants and
their children.

(a) Thefocus group process

Focus group interviews were conducted with groupsself-selecting parents and
extended families of pre-school age children eatbih PSABV pre-schools. The first set
of interviews were carried out in seven differerllages in North Pentecost in January
2006, in a location deemed to be appropriate byata people such as the village pre-
school or meeting house. The second sets of i@s/ivere conducted in seven villages
and communities in Espiritu Santo and Malo Islamdgune-July 2006, most of which
were in a more developed and urbanised context therfirst set of interviews. The
general aim of the focus group study was to detentihe perspectives of parents and
community members on what had happened for thddreh since their involvement in
the programmes of PSABV. Opportunity was also mtedifor the parents to give their
suggestions for the future development of the PSABMjrammes and resources.
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Present at the meetings was the PSABV key teachmosincial coordinators who were
able to observe in detail the focus group approdditial consultation took place with
the PSABYV staff and the staff counterparts (the U®unteers) to determine the most
appropriate village pre-school groups to act aspileg studies and the most appropriate
timing for the focus groups so as to minimise theuisiveness into the lives of the
participants. The longer term aim of this projecta have local staff become trained in
the focus group approach so that they may be akdssume the role of the focus group
facilitators.

Optimising the opportunities for inclusiveness liegdl considerable efforts and the

realisation that for the parents of the pre-schaplthere are many competing calls on
their time. In some cases, the focus group lonatisere moved in location to allow for

important activities such as the vanilla bean hstrvie other instances, the focus groups
were re-scheduled to fit in with important cultueativities related to celebrations such
as weddings, funerals and coming of age ceremolmesl| cases, the focus groups were
held where local communities felt best for thenotour, whether they were the village

meeting house, the grounds of the pre-school endlsre.

(b) Thediscussion guide used in the focus groups
The discussion guide, developed in consultatioh WSABYV staff, is discussed below:

Introduction:  background to study, request for fulparticipation and
outline of what will happen to the results.

This gave the opportunity for all participants tecbme familiar with the aims of the
study, for the facilitator to ask that all prestake part fully but to also make it clear that
if they did not want to be involved they could leaat the start of the process or during
the course of the focus group discussion. It was mhportant to establish that the results
of the focus group would be used in the researohgss but also that the contents of the
discussion were primarily owned by the participaatsl that they would receive the
research results.

Questions

1) When did you and your children join the groupw did you come to be involved?

This question aimed to encourage everyone preseahswer and is designed to make
people feel involved and comfortable by identifyiagrly on what all the participants

have in common. This also allowed each of the iddials to reflect on how they and the
people in their village became involved in PSABN this way, there was the possibility

of a comparison (as outlined in question threeyvbeh the situation when they first got
involved and how things were for them now that tred their children had been

engaged in PSABYV activities for some time.
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2) What were your expectations for you and youidoén when you joined?

This built on question one and was aimed at ahigitmore information from the
respondents on how they perceived the project lagid &spirations when they started. It
was planned that this question would provide furtba@sis for comparison in question
three — in particular on how the choices and opmities that they had expected to
receive for them and their children compared withatvactually did occur for them.
Another important aspect of this question and athesed in this discussion guide was
that it was open-ended so as to enable the resptnttedetermine the direction of the
response. Framed as an open ended question, Knvages: “The answer is not implied,
and the type or manner of response is not suggestdividuals are encouraged to
respond based on their specific situation” (1999: 8 is then possible to delve into what
is on the mind of the participants rather than whatmoderatothinksis on the mind of
the participant and this is at the essence ofréssarch.

3) What changes have resulted from your involvéPnen

4) Have you had any new choices and opporturiidiegou and your children since your
involvement in the programme?

These were the key questions in the discussionegamdl the one for which most time
was allocated. Question three was a more geneestiqn aiming to obtain the parents’
observations on any variations they had seen. bstopn four, the plan was for the

parents to elaborate further in more of a capgbépproach context. The participants
were given the opportunity to nominate the choimed opportunities that they felt were
important so as to give the maximum chance for theraxpress, in their own words,

how it was that they and their children’s lives hddhnged in the time they had been
participating in the programmes. It should be nateat in question four, the words

“choices” and “opportunities” were used as theseewseen to be ones which the
participants would be able to readily relate to &naas felt that they also captured the
essence of “capabilities” and “functionings” as disy Sen in the CA. The use of the
terms “functionings” and “capabilities” would hateen ideal from an academic point of
view but may not have been so easily understoatidyparticipants.

The hope was that the participants would startdsniifying aspects which could be
called increased functionings. That is, new skitigt they and their children may have
developed since they have been in the projectsast hoped that this would lead on to
elaboration of new lifestyle choices that they rfoad, in particular new capabilities that
they had developed.

Did you expect these changes?

This follow up question intended to elicit from #® involved any surprising
developments that occurred since they had beerviedan the programmes. In this way,
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the respondents had the opportunity for persorfldcteon on the development process
that they were undergoing.

5) What suggestions do you have for the fututhke@PSABV programme?

This question was included at the request of PSABNM was aimed at obtaining the
perspectives of parents and other community mendrersow the NGO could better suit
their needs. When asking this question, care weent#&o avoid unrealistic participant
expectations.

6) Summarise, ask if there was anything that wesed and promise to provide a
summary of research findings and express thanks

In this part, the researcher gives a short sumrmohtiie major findings that have come
out of the focus group session and allows the ahdoicparticipants to add any further
comments that they may have thought of at the énevas also considered to be
important to reiterate to the participants thatytiell be receiving feedback from the
results of the study that they take part in.

c) Collaborative Training Session

Following a second field trip in Sanma Provincewd#s considered that there would be
benefit in a collaborative training session wittoWncial Coordinators at the national
conference so as to allow key staff the opporyumitgain feedback from the two studies
conducted and to gain their input and to experighedocus group methodology. It was
also considered that there would be benefit inrtuinterviews with class one primary
teachers to determine their perspectives on thierdifces that attendance at PSABV pre-
schools makes in children’s lives and educationNbvember 2007, a collaborative
training exercise was carried out with PSABV pravah co-coordinators at the annual
conference of the association in Vila. During thisie key, PSABV staff had the
opportunity to develop and contribute their perépes on the focus group methodology.
This allowed for advancement of capabilities atthao level — that of the provincial
coordinators trainers within the PSABV movement.

d) The capability approach and the focus group methodology used in the study

The parallels between the participatory approadhegroject appraisal (such as focus
groups) and the CA have been noted in the litezatusee for example, Alkire (2002),
Apsan Frediani (2006), and Pellisery and Bergh 7200 he participatory appraisal
methodology, developed and used in this projedbased within the CA and allows for
evaluation of a programme’s progress in terms érga that are especially relevant to
the participants in the programmes. Sen argues thiaxt analysing social justice, there is
a strong case for judging individual advantageemmt of the capabilities that a person
has, that is, the substantive freedoms he or gog<to lead the kind of life he or she has
reason to value.” (1999: 87). Furthermore, Sen asiggthat “...in this perspective,
poverty must be seen as the deprivation of baspahilities rather than merely as
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lowness of incomes, which is the standard critepbindentification of poverty” (ibid:
87). From a CA perspective, the aim of the focusugs utilised in this study is to
determine the extent to which the programmes of BA8Asupported by VSA are
alleviating the deprivation of these basic captédiof the parents and children involved.
Fundamental to the focus group methodology is tiatvilage communities where the
pre-schools are established are at the centraésiewialuation process:

One of the strengths of the focus group methodhas it allows participants to
identify for themselvesthe choices and opportunities they have learned or
discovered through their participation; that isagsists participants to recognize
the active expansion of their own capability se®chischka, Dalziel and
Saunders, 2008: 21).

The main objective of the focus group project wastovide the Ni-Vanuatu people
involved in PSABV programmes in the villages witlparticipatory tool whereby they
can regularly take part in the appraisal of thegmommes. The appraisal of the
programmes has particular reference to the stéatesla PSABV:

To bring together all people concerned with theecaducation, and health of pre-
school children, so that through contact and dsonms with each other, the
members will seek ways to promote the developmémpre-school education...
To work with the community to develop and improviage pre-schools..James
(2004: 141)

The methodology utilised was based around focuspgravhich had been successfully
applied in case studies of two poverty alleviagpwogrammes in other Pacific locations.
The results of which are reported in Schischkal.e2808). Using focus groups within
Sen’s CA has two particular strengths for praatéis. First, it is a mechanism for
facilitating reflective participation by programm@mbers. In the group interviews with
the parents (and in some cases extended familid3pABYV children, participants were
able to reflect on the way the programme had hetheth to discover capabilities they
already had, but which they had not previouslyisedl could be valuable in creating self-
help opportunities. Second, the focus groups areeehanism for providing information
to external agencies on the participants’ life cheithat they themselves value and have
reason to value.

Key themes emerging from the focus groups

Theme onevas the efficacy of the CA based focus group noglagy in empowering
the communities in Vanuatu that work with PSABV. e long term aim is for the
focus group methodology to become part of the sagoperation of the PSABV in all
their activities, it is seen as important that tbeus group methodology is adapted to
local circumstances and that can be owned loclllthis way, it is not dependent on an
outside facilitator but rather can be implemented lbcal people as part of the
development cycle that they are taking part ins lanticipated that the Researcher will
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return to the community pre-school groups in thereito appraise the extent of success
of the incorporation of the focus groups into thegpammes of PSABV and to advise on

any modifications that might become necessaryeamtbethodology and discussion guide
in future years. The focus groups also allowed mdaréhe opportunity to increase their

awareness of the effect of PSABV programmes opayati their villages.

In the terms of the CA, it is argued that whatesessary is that the participants are able
to discover for themselves the valuable functiosititat they have been able to develop
and it is useful to return to Sen’s original defiom of capabilities. The necessity of
people’s involvement in the process of developnaet appraisal is accentuated when it
comes to the consciousness raising process thaldsbocur when they are able to realise
the “...substantive freedoms that they have beentaldehieve alternative functionings”
or in the way that the participants are more likelyinderstand the freedom that they are
developing “...to achieve various possible lifestyl¢Sen, 1999: 75).

Not only is it essential, therefore, that the peopivolved in the development and

appraisal process not come up with the criteriavbych the projects can be appraised
through such means as the focus group processt mutlso important that they get

immediate and ongoing feedback of the results isfahalysis, since the discoveries they
make in the appraisal are part of their discoverythe development process. It is

important that the results of focus group deliberat are owned by those participants
rather than simply “extracted” by outsiders for lgas elsewhere. After a time, the

focus groups can provide a clear trend as to heveéipabilities of groups are developing
and comparisons can be made regularly over timeowitthe need for outside control

groups for comparison.

However, it is also important that field workersypsrvisors and management of
development organisations regularly monitor theltef participatory methods, such as
focus groups. It is important for them to be awafréhe motivations of the participants —
what sorts of functionings they see as valuabledéwelop and what alternative
capabilities they wish for. This is also importéeicause this kind of discussion amongst
the participants will give opportunity for real ¢dbution to programme design by those
who are supposed to be benefiting. It will alsgbssible with regular appraisal by focus
groups for the management to be regularly convérsth the changes that are occurring
in the lives and perspectives of the participanta systematic way. There is also the real
prospect of the results of the focus groups besegllas a means of accountability of the
development agency to participants — a way of ngalarplicit how far the projects
provided are succeeding in discovering or expanthegapability set of the participants.
These focus groups should be used as a way ofnmeguagain and again to the
participants in a continuous cycle of appraisalt tisaincorporated into development
initiatives. It is argued here that it can be tigl the use of participatory methods such
as the focus groups used in this study can re#tisee freedoms to achieve various
possible lifestyles and thereby enhance their dapied® The incorporation of the focus
group methodology into the capabilities approaahlma shown in a diagram (figure two)
which is an adaptation of figure one earlier irs thiticle.

86



New Zealand Journal of Employment Relati@dg€l):77-93

Figure 2: The Capabilites Approach Revisited: A mael which puts the
development process occurring for the participantsat the centre of the appraisal
process and which incorporates the capabilities appach.

Freedom

= =

Capabilities Set

A B C D E F

Development Process
revealed by Focus
Groups.

v

Goods Functionings

This diagram shows that the capabilities approast) ;mdeed, be operationalised using
focus groups to appraise the development procébaesre going on in the minds and
lives of those patrticipating in the programmes. M/lievelopment agencies can provide
goods and increase functionings, it is possiblargue that development has only truly
occurred when “the free and sustainable agencystated by Sen, is developed and
participants are able to actively expand their @apabilities set. The arrow leading from
goods and functionings represents the developmeaeps that occurs for individuals
involved in development initiatives such as the BSAIt is the realisation of this

development process that is going on within theat th important to capture in the
appraisal method that is developed — the realisatidhe extent to which Sen would say
that they are “achieving alternative functioningntmnations (or less formally put, the
freedom to achieve possible lifestyles)” (1999:.75lk is the consciousness raising
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process whereby the participants realise the extnwhich their capability set has
expanded that the focus groups have been ablghddht and to appraise.

The diagram shows that this appraisal is an ovepdlglitative and subjective process —
the participants are describing in their own tethespotentials within themselves that are
being developed when they take part in these pj&y looking back at the time they
have been taking part they can see how their laresb their perspectives have altered
since they received the ‘goods’ of the project atatted to develop the ‘functionings’
that they have reason to value. They can alsoctafie the way in which their ‘capability
set’ is expanding.

Implicit in the two-way arrow of the diagram leadifrom the focus group is that there
needs to be continual re-evaluation of the goods fanctionings incorporated into a
project. Development is acknowledged as a dynamtucgss and the needs of a group of
participants will change over time. For examplenvWatu may be hit by another major
cyclone in the future that will greatly affect theevant goods and functionings that the
participants value in the immediate recovery pHes@ such a catastrophe. This, in turn,
could change the capability set that a project dal@velop.

The methodology revealed in this diagram is on¢ ihélexible enough to cover many
different contexts. This methodology does not apeto develop a ‘master list’ of
‘central human functional capabilities’ or ‘centrablues of the poor. Rather it
recognises that participants in development progrash such as PSABV are a
heterogeneous group, that poverty is a multi-fatetandition and that poverty reduction
programmes should reflect this diversity. Consetjyeeffective appraisal of these
programmes should allow for, or even encouragechiamging and diverse perspectives
of those involved.

Theme twavas that the CA based focus group methodology hawed the views of the
participants to be expressed and this is reveatedheé following analysis of the
transcripts of the focus group interviews. Primadhg realisation amongst many parents
that pre-school is the foundation of children’srieag and what they do while attending
helps them get ready for Class One at primary dclhooumber of comments were made
by parents in various pre-schools to the effect thair older children had performed
much better at primary school in comparison to ¢hokildren who had not had the
opportunity to attend a pre-school. Related to treter performance was the greater
confidence that the children had gained from tleejosure to the pre-school activities
such as the games and toys which help them to leetatwrite, read and understand
basic mathematics.

Also of significance was what the parents camestdise when reflecting on their own
understanding of the learning of pre-school agdédadm. A number noted that it is
beneficial to allow the child to gain independentglay and learn to solve problems on
their own and that the children had this opportuattthe village pre-school.
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The use of the local vernacular language as tha madium of instruction in the pre-
schools attracted generally favourable commentsn fohe parents interviewed. A
common sentiment was that it is important that ¢higd is familiar with his/her own
language first before he/she learns a new langlikg&nglish.

The focus groups offered the opportunity for camdive criticism of the programmes
they were involved in. A number of parents saw nieedoermanent materials for class
rooms including concrete floors, corrugated iroafsato make the buildings of the pre-
schools more durable and water tank storage fiasilio make better use of the rain that
falls in the wet season. However, there were alaoynpositive comments concerning the
pride communities felt in constructing buildings darquipping them using local
materials. An important outcome of the discussionte interviews was the unexpected
results that the parents had come to realise thiggrand their children had been involved
in the activities of PSABV for some time. The foqmup discussions gave the parents
the opportunity to actively reflect on the consetpes for their communities and children
due to the presence of PSABV pre-schools in théages.

Related to this was the realisation of the impar¢anf the involvement of different parts
of the village. It was seen by a number of par#ms this participation was important to
maintain the momentum of the pre-school in the Itgrgn. A common sentiment was
that there are a large number of commitments thdividuals households have and the
contribution to the village pre-school was somefirhard to maintain in the long term.
Having an active and effective Chairman and conemittvas cited as an important
requirement for the pre-school to develop in therdit especially when it came to fund
raising and the construction of new buildings, adlwas the maintenance of existing
facilities.

Comments revealed the importance that the paremte ¢p the need for the whole
community to work together for the pre-school tosecessful in their community. The
integration of older people into the pre-schoolswaen as very important when they
visited the class to pass on customs, songs, Stanie dances.

Conclusions on the Outcomes from this Process foné Capability of the
Communities, Agencies and Schools Involved

The focus group analysis provided the participavith the opportunity to voiceheir
opinions on a wide range of changes which had oedun their lives, to consider the of
the scope of the projects and to relate the stdsdar whichtheywould wish to appraise
the effectiveness of the programmes. That is, ithdirfgs show that development does
not involve justgiving people skills or physical goods, rather, in thentaology of the
capabilities approach, development is a processving people actively enhancing their
functionings and thereby recognising their own télees that already existThe focus
group process also makes it possible to identig/ ¢hoices and opportunities that the
participants are realising are becoming availabldhém through their participation — that
is, theactive expansion of their own capability sefts.this way, the capabilities and

89



New Zealand Journal of Employment Relati@dg€l):77-93

processes revealed in the focus group findingsessmt a significant appraisal of
development for those individuals and groups ingdlin the projects.

The focus group methodology allows for the hightligy of the paradigm shift that is
required in advancing education opportunities fbrchildren. According to Swain,
James and Schischka (2008: 48)

Over two thirds of Ni-Vanuatu children are currgrgkcluded from the education
system before secondary school. Girls are actidedgriminated against. Exam-
centred schooling has led to elitism and nepotisth many inequities. The basic
human right of access to education has been deieiednany Ni-Vanuatu
children. However, change, led by early childhoodaators, is underway. The
beginnings of a paradigm shift can now be deteectedearner-centred early
childhood education programmes have spread thraughanuatu. It is expected
that this shift will percolate up.

The changes in their children identified by thegmés, and the many advantages of local
ownership of the PSABXindisrevealed in the focus groups reported above, iteliteat
there is an increasing realisation amongst parehthie value of the active learning
environment provided in PSABV pre-schools. The repof the focus group interviews
allow PSABV management to better articulate thesaebts to policy makers and
funding providers. They have also aided increassmbgnition of the important role
PSABYV plays and provided impetus for provision esaurces to enable the growth and
consolidation of PSABV programmes.

Moreover, the results of the focus group studiexjeutaken in a number of village
communities, demonstrate the wide engagement eétbemmunities in the learning and
education of their children. Active engagement wasquirement at the outset as villages
had to demonstrate their commitment to the estabknt of akindi by providing land,
building a local material school and other fa@iti and actively participate in the
establishment of thkindi. This approach ensured that the principles ofneaship and
participation were central to the work of the PSABMural Vanuatu. The consequences
of this partnership approach, that have been ifiettin the evidence gathered for this
study, and have been profound for families and camities throughout Vanuatu.

The transcripts from the interviews in both the otenrural context and the more
developed urban situations revealed some significapability outcomes from the result
of the programmes of PSABV. Specifically, the reaion amongst many parents that
pre-school is the foundation of children’s learniddso, that what children do while
attending kindi helps them prepare for Class One at primary schitair future
education, and greater parental involvement andenstahding of their children’s
education.

The focus group interviews also revealed quite iipezapability needs of Key Teachers,

Provincial Coordinators and local people involveithihe PSABV. The need for trained
teachers in isolated rural communities was idegdifoy many and this need reflected the
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views of returned VSA volunteers and PSABV managemeHigh training needs, very
limited access to any training opportunities, aifficdlties in travelling away from home
for training characterised the situation of loeddhers. When it comes to training needs
at PSABV, demand most often exceeds supply. Thesfagroup methodology was
successfully utilised and adapted by key PSABVfstaboth remote rural and urban
contexts outlined and represents a sustainablet&yngoption for training and awareness
raising within the limitations of time and resowsdhat this organisation operates.

In other instances, the focus groups allowed ferdbntrasting views of the parents to be
articulated, such as, where they made suggestwnribrities for resources for the pre-

schools. While it was important that unrealistipestations were not raised in the course
of the focus groups, they provided an opportungy parents to report back to the

programme staff their views on ways in which the-gchools could develop to best

reflect what the parents valued.

Finally, local PSABYV stakeholders developed thealdislama name for the focus group
process — “Janis blong toktok”, which translateétlas chance to talk”. The focus groups
allowed a chance for all community members to “etser their voice”. Central to Sen’s
CA is the concept of expanding capabilities, and it provides a useful framework for
analysis of the situation of the many parents amttien who have participated in the
development and management of village pre-schddis. focus groups also provide a
means by which organisations like VSA working wdgvelopment partners can integrate
the views of their development partners into thegaing development of their
programmes.
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October 2008

The upcoming November election provided a platfémmpolitical parties to trumpet
their employment policies. Theress reported an announcement by Minister of
Labour Trevor Mallard that the Government plannedntroduce requirements for
businesses to give staff minimum notice periodsmuts if they propose to lay off
workers. Mr Mallard said that options for a statytminimum for compensation and
notice would go out for public consultation in a2009. This announcement came
amongst predictions of a sharp rise in unemployrdagtto the world financial crisis.

The NZ Herald reported on the National Party’s proposal to idiice a 90-day trial
period for new employees in firms that employeddethan 20 people. The National
Party’s Employment Relations Spokesperson Kate W&tn claimed that New
Zealand was the only country in the OECD (apamnfiéinland) that did not have a
trial period for new staff. She said that a tpariod would give smaller employers
confidence to take on new employees with the kndgdethat if they did not work
out, they could be dismissed. The article went @mate that the proposal would
affect most of the country's companies as 350,0680o of all firms) employed 19
or fewer full-time staff. Wilkinson also suggestdtht Small Medium Enterprises
(SME) lacked the human resource capacity to makel gonployment decisions and
that the policy would give them the confidenceaket on people. She concluded that
the policy included enough safety mechanisms tteptgeople from being exploited
by bad employers.

In a response to this announcement, Minister obualdrevor Mallard called on the
National Party to clarify its position on whethewteachers would face 90-day trial
periods or not after conflicting comments from twpokespersons. The National
Party’s Education Spokesperson Anne Tolley hadipusly said that teachers would
not be included in the policy but subsequentlya &ouncil of Trade Unions election
forum, Employment Relations Spokesperson Kate Wslain said that teachers would
be included.

The celebration of Labour Day was foreshadowed Bominion Post article which
said that more New Zealander’s than ever were wgrki excess of 50 hour’ a week.
This level was exceeded only by South Korea indineeloped world. Reasons given
for working longer included changing economic ctiotdis meant that households
could not survive on one income. Business NZ's fchieecutive Phil O'Reilly said
that workers could not continue “slogging away ddgr day” but until they started
thinking smarter and productivity increased, thend@r week would be a dream for
many. Council of Trade Unions’ President Helen ¥elited research that stipulated
that those working in excess of 50 hours fell itwo categories. The first group of
workers worked long hours to make ends meet, aadsétond group of workers
earned a good wage but were part of a work cultugie caused them to work long
hours.
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The Press reported that junior doctors had finally ratifidebir collective employment

agreement which featured an 8.68% pay rise. Tiosight to an end a protracted
dispute that had lasted for 15 months and led tiode to take strike action in May
and June 2008 (see May and July Chronicles).

The Dominion Post reported in early October that Wellington bus drs/were again
threatening strike action. After another round efatiations, a new offer was made
by the employers which included a cash payment30D%lus a new pay offer of a
7.5% rise, and this new offer was accepted by theeid. TheTaranaki Daily News
reported that workers at Fitzroy Engineering in Nelwmouth threatened to strike if
their pay negotiations did not reach a satisfactatgome. However, they accepted a
6.5% pay increase over 12 months, which constitate@nificant cut on their initial
demand of up to 15%.

Fast-food giant McDonald’s featured prominentlythe media during October. The
Timaru Herald reported that union employees at all five McDoisldutlets at
Auckland Airport took industrial action in an attptrto gain pay equity with their
union colleagues at KFC, Starbucks and Pizza Hu. Secretary of the Unite union
Matt McCarten claimed that members who went okatand protested at the airport
were harassed by security staff and police, anduthen's organiser was threatened
with a trespass notice. Theaikato Times suggested that McDonald’s employees in
Hamilton had asked their customers not to eat abdnald’'s at all. The workers
wanted McDonald’s to lift its minimum pay rate frabi2 per hour to at least $12.80
per hour with allowances to pay for length of seeviA McDonald’s spokesperson
was quoted as saying that the company supportedgheto strike but there were
many ways workers could earn more money and thepaagnpreferred to give pay
increases on performance rather than service.

McDonald’s featured again inRress article with a report that the Kaiapoi outlet was
going to appeal an Employment Relations Authorégision that awarded $15,000 to
a teenage worker (see September Chronicle). Thao#fty ruling found that the
employee had been constructively dismissed aftemnjg a union. The same franchise
received further publicity in thBress when the union representing another employee
claimed that the employee was forced to finish $teft despite her foot being run
over in the restaurant car park. A Unite union arger Joe Davis said the 17-year-old
girl was working on the drive-through when her feas run over as she delivered
food to a parked car. She suffered a swollen badther manager told her she still
had half an hour until her shift finished and made carry on.

A Dominion Post article claimed that high staff turnover at the cillent
Compensation Corporation was attributed to a “ldjyculture” and a massive
workload. This was despite a Department of Labiowestigation in 2004 into
complaints of overwork, stress and bullying at AG@ures showed that since May
2007, 630 staff had resigned (out of 2600) and $htte 2003, 56 personal grievance
cases had been taken by staff members. The turmateeof around 25% per annum
did not compare favourably with comparable goveminsgencies such as Housing
New Zealand and Auckland District Health Board whad around 15% staff
turnover. In the article, a former employee wastgdoas saying that there was
definitely a “bullying culture” and the managemapproach was “dictatorial”.
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According to theDominion Post, the Supreme Court had agreed that it would Hesar t
case of unlawful discrimination of a senior Air Nedlealand pilot who was

automatically demoted when he turned 60. The pvett from being a Boeing 747
captain and flight instructor to the lower rankfwét officer when he turned 60 in

September 2004. The appeal would be against a ©@bukppeal decision that age
discrimination was not the reason the man lost eamkwas moved to a lower-paying
job (see July Chronicle). The appeal was seen asidgnahe potential to clarify the

way discrimination issues are defined and decided.

The NZ Herald reported that an Auckland school teacher, who taatase to the
Employment Relations Authority claiming he was t&pely bullied by other staff,
was so difficult to work with that his dismissal sventirely justified. The teacher
claimed that his workload was intolerable and nzan#d that he was bullied by other
staff. It was also asserted that his dismissal iwastaliation for having complained
to the Ministry of Education about college manageimé&he Authority found that the
teacher’s workload was not “out of sync” with otheachers and that he was given
adequate support which included an extra day offoath. It was also found that he
was not bullied by his colleagues, but rather thay acted in an “entirely
predictable” way in frustration at the way he betthvowards them. The Authority
added that the teacher appeared to have littlghibhénto the effects of his behaviour
on those with whom he interrelated with.

The NZ Herald featured an article detailing the impact of caisa#ibn on sectors of
the workforce and gave the example of a Middlenttwepital kitchenhand employed
by Spotless Services. The employee worked on age2fgto 30 hours a week for
four years but was still a casual worker. The worgaid that although she was
working 40 hours at the moment, it was ‘off and ant that she needed secure work
to support herself, her sick husband and four oeildThe article went on to say that
despite nine years of Labour-led governments, keermence was commonplace. The
Service and Food Workers Union suggested that rbwedttoward using casual
workers had become a serious problem. In respahseMinister of Labour Trevor
Mallard had drafted legislation which would giveboarr Department inspectors the
power to determine whether ‘casual’ employees werefact, really permanent
employees (see June Chronicle). The bill would aiovide a code of employment
practice for casual workers, and would require thrabnised workers in labour hire
companies to be paid at least as well as unionisaters employed directly by an
employer that hires the labour hire company.

November 2008

The Herald on Sunday reported that small and medium business ownersonetd
the news that the 90-day probation period policg \likely to be implemented by the
newly elected National government (see Septemberoritie). Employment
Relations Spokesperson Kate Wilkinson indicated tha new government had not
set a time for implementing the policy but an irmdion would be given once
parliamentary roles had been announced.

Both theNZ Herald and theWaikato Times reported that The Dairy Workers’ Union
had given Fonterra notice of a strike planned tgirben 17 November 2008. The
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union was seeking an 8% increase but the empl@eoffered 5% plus a 2.5% lump
sum payment. The National Secretary of the New afwhlDairy Workers’ Union
James Ritchie said the collective bargaining agesgmwhich covered about 4,500
people, was historically the most serious negaotigasituation the union had with
Fonterra. It was later reported in thidaikato Times that the parties had reached a
settlement after two days of negotiations. Theagpent still required ratification by
the members before the strike notice would be wavd. Fonterra claimed that the
offer was a fair and appropriate agreement thatldvgive security for both sides in
the current turbulent economic and financial clienat

An ongoing dispute at Ports of Auckland flared gpia with theNZ Herald reporting
that the Ports of Auckland Company had receivedcaobnly an hour before its
annual Christmas party of a one-day strike by membé&the Maritime Union. The
union withdrew the notice after a technical ertmrt Branch President Denis Carlisle
said another strike notice would be issued. Pradigt the reaction from Ports of
Auckland management was that the strike notice“digappointing, unnecessary and
provocative” in difficult economic times. The Manite Union claimed that it was the
company that was being provocative by making iteasingly difficult for the union
to hold meetings for its members.

There was further unrest at McDonald’s with a régbat unionised workers were
planning to burn an effigy of Ronald McDonald atreeeting in Auckland (see

October Chronicle). Unite union members were tgkiart in a meeting to mark both
Guy Fawkes day and to emphasise anger over workpagdconditions. Unite’s

National Director Mike Treen was quoted as sayhgg t...young, angry workers are
telling the world’s biggest fast food company thegre not lovin’ low pay and unfair

rostering...” According to Mr Treen, low pay amdegular work hours were among
the main concerns but McDonald’s Communications &¢gn Kate Porter claimed
that McDonald’s had already agreed to the demaodsdcure work hours and that
the planned strikes were an attempt at “news grafibi

The Waikato Times reported that Hamilton bus services were disrupted 24-hour
drivers strike after a breakdown in pay talks betmvdus company Go Bus and
drivers who were members of the Northern DistrimutiWorkers Union (see
September Chronicle). Drivers indicated to Go Buwst they would not accept cash
fares but, in turn, Go Bus responded that thissafwas not acceptable and that it
would lock out the union drivers. However, witlarweek the drivers ended the five-
day strike and accepted a 5.6% pay increase. Usgznetary Karl Andersen said the
bus drivers had to settle for an offer of $14.27 lpeur but would have preferred
$15.50 an hour.

The ongoing case of the leading medical specialiengly dismissed after trying to
e-mail photographs of his genitals to a femalenfli¢gemained in the news with
Dominion Post recorded his successful appeal in his battle foosts award in the
Court of Appeal. The Court determined that he coeluit his appeal for costs back
to the Employment Court, after a previous judgmenatt awarded no costs. The
doctor was dismissed after pictures of his penisevi@und on his work computer. He
was reinstated to his $200,000 position by the BymEnt Court in November 2005
after a ruling that he had been unjustifiably dssed. Subsequently, the doctor
claimed more than $195,000 in costs which was t&jeby the Employment Court.
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The Court of Appeal concluded that the judge fatledeal separately with the issues
of remedies and costs.

In a sign of the times, th®ominion Post suggested that corporate chiefs and
businesses were hiring bodyguards and extra sedariprotect themselves from
disgruntled employees who had lost their jobs. @hele claimed that the fallout
from the financial crisis had made several chieéceives hire round-the-clock
protection as sacked or redundant workers thredtbath them and their families. In
one case, a bodyguard maintained protection ofief eltecutive for several weeks,
while another monitored the movement of a formepleyee.

Although there was an economic downturn it was lighked in media reports that a

number of initiatives were being used to preveatf $ayoffs. Helene Higbee, director

of a specialist remuneration consultancy, inforrtted while most of her clients were

looking at making staff redundant, some were dalvegr best to retain and redeploy
people. These actions included redeployment of st&éh other areas, a freeze on
hiring new staff, not replacing staff as they leagecompanies try to do more with

less. Budget reviews also looked at ways to triengjng such as calling travel halts.
However, the reality for unions was that redundesevere increasing at a great rate.
The President of the National Distribution Uniominoied that the union had been
“right up to our necks” in redundancies.

December 2008

There was extensive coverage in the mainstreamamedarding the introduction of
the 90-day probation period amendment to the Enmpéoy Relations Act. The
Dominion Post informed in early December that the National-lemv&nment looked
set to introduce a 90-day probation period for remployees into Parliament under
urgency. The introduction of the Bill was predictedrun into “stiff opposition” and
was seen as a test of the relationship betweeNdkienal Party and the Maori Party.
There was no select committee hearing requiredusecthe changes were signalled
in the election campaign and the Bill introduce@@®6 by Wayne Mapp went before
a select committee. This lack of “public debate®&wdrcriticism from the union
movement who called it an attack on worker’s rigkgrmer MP Laila Harre claimed
that this was “the first step to wind back workeights and protections”. She further
criticised the push to pass the bill before Chrestnas “ideological” and that it was
“unashamedly backing bad bosses against vulnevedoleers”.

Later in the month, thBominion Post and thePress published articles suggesting that
the Government could extend legislation which woallbw the 90-day probation
period to cover all employers. The explanatory sote the Bill stated that
“[c]onsideration could be given to evaluating theammes of this legislative change
with a view to extending it to cover all employ@nduture.” Minister of Labour Kate
Wilkinson was quoted as saying that the Governmestopen to such an extension.

There were further media reports on the operatibnthe Employment Relations

Authority when an article appeared in tH2 Herald which criticised the operation of
the Authority. The article cited the Parentlindadxine Hodgson case (see September
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Chronicle) and added that reform of the Authoritaswhigh on the government’s
agenda. The article suggested that the Ministetaifour Kate Wilkinson was
planning to make the Authority keep records of pteceedings, allow the cross-
examination of withesses and make it act more jatly”. One senior employment
law practitioner commented that legal costs ha@tanp and that taking a case to the
Authority could be more expensive than taking ailsimcase to the Employment
Court. The Head of the Authority James Wilson dh@t the increased costs were
partly due to a 2004 amendment to the EmploymefdtiRas Act allowing dismissal
on the grounds of what “a fair and reasonable eyaplovould have done in all the
circumstances”. According to Mr Wilson, hearingsattilasted more than a day had
increased 50% since the law change. Unions andogers generally felt that the
system was working well but just needed “tweakingth Tony Wilton, of the
Engineering, Printing and Manufacturing Union (EPMUdaiming that compulsory
mediation and the use of the Authority had madelvesy employment disputes
much less costly.

A further NZ Herald article on the Auckland waterfront dispute whiagtghn in late
2006 after the collective agreement expired clainteat it was “lumbering into
another year” (see October Chronicle). An Employimételations Authority
investigation into claims breaches of good faithbmgh parties had been adjourned
until 2009. The article stated that that the pamnpany appeared “unenthusiastic”
about the Maritime Union’s latest proposal and thraispects of a settlement looked
shaky.

The Nelson Mail highlighted that an Auckland bar manager was aedrdearly

$36,000 in compensation and lost wages. The wom@andemoted from her job as a
bar manager one week after she informed her emplbge she was pregnant. She
was then dismissed a month later after she wasadaf lying about her work hours.

A high profile television personality Craig Busaiso known the “Lion Man”, lost
his claim for temporary reinstatement at the Zionldie Park in Whangarei,
according to theNZ Herald and theDominion Post. The articles reported that Mr
Busch had been dismissed for alleged serious mismbnincluding allegations of
major breaches of safety protocols, inappropriaghakiour in the workplace,
performance issues, failing to keep proper trainiegords and causing loss of
revenue through cancelling tours. What made the oasre sensational was that he
had been dismissed by his mother and that somesdfeliow staff members had
threatened to resign if he was reinstated.

The Unite union received further media coverageradiccusing research company
Digipoll of victimising union members at its Hanaitt call centre. Th&Vaikato Times
reported that the union has instructed its lawyerfle a claim in the Employment
Relations Authority citing bullying, intimidationna workplace segregation. The
union attacked Digipoll owner Dr Gabriel Dekel, lcad him “psychopathically anti-
union”. The article featured Dr Dekel’'s responseemehhe denied that he was anti-
union, but he also argued that his line of work wassuited to unionism, with client
demand erratic and with many of his workers “othseaunemployable”. Dr Dekel
said the union did not acknowledge “the uniquenefdiis operations and, if forced,
he would outsource all his jobs to call centresrseas.
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In yet another case of workplace bullying, th2 Herald recorded the unsuccessful
claim of an employee dismissed for bullying a fellaworker. The man claimed that
he was dismissed because his employer wanted tol #ve cost of making him
redundant. The Employment Relations Authority fouhdt his employer Auckland
firm Buckley Systems (BSL) was justified in sackitig man because of his abusive
and aggressive behaviour towards his fellow workee behaviour included pouring
yellow or brown coloured primer paint on the maoygralls to make it appear he had
soiled himself, making loud and sudden noises tsedright and filling his gloves
and facemask with tuna, as well as smearing it @mesof his equipment. The
harassment escalated to physical assault and tpéoyse eventually resigned. An
exit interview revealed the extent of the victimisa. The company investigated and
the perpetrator was dismissed for serious miscdndine Authority concluded that
“an employer acting in a fair and reasonable manmeuld have dismissed the man.

A Dominion Post article published an analysis of the Employmentaies
Authority and its decisions which had been condiickyy the Employers and
Manufacturers Association (EMA). The analysis wiaeds over the past five years
showed that complainants in Wellington were coesity awarded the highest
compensation for the hurt and humiliation involvedunjustified dismissals. The
Wellington payouts averaged $8,536 in 2007 whileisEthurch averaged $6,630 and
Auckland $5,526. The analysis identified Wellingtoember Denis Asher, as making
the highest average awards of all the 17 membe2804, 2005 and 2006, although
he was eclipsed in 2007 by Maria Urlich of Aucklandduckland lawyer Eska
Hartdegen was quoted as saying that the variasbiosved that authority members
were “a law unto themselves”. The EMA had saigiavious annual surveys that
compensation claims were “a gravy train still prekiup speed”, with the number of
personal grievance claims taken to the authorgngi from 340 in 2004 to 436 in
2005 and 515 in 2006. However, the latest analfsisved that the number of claims
had dropped to 416 in 2007.

January 2009

There was a dearth of reporting on employmentiogiatin January 2008. Apart from
the focus on further changes to employment relatimgislation, most reporting
concerned disputes before the Employment Rela#ahs

Reform of employment relations legislation remairmedthe agenda. AZ Herald
article suggested that the Government needed tdugber in overhauling the
Employment Relations Act if New Zealand was to ste\the recession. Once again,
there were claims that restrictive employment laaswne of the major hurdles for
small to medium enterprises (SMEs). A survey catetll by a coaching company,
the Results Group, claimed that 94% of all the messes surveyed stated that
“unworkable employment law” was the primary issheytfaced. The announcement
of an employment summit by Prime Minister John Kes seen by the Minister of
Labour Kate Wilkinson as a forum which could “offar good opportunity for
businesses and unions to raise their primary coscand promote any initiatives,
particularly with respect to productivity and emyteent opportunities”.
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TheNZ Herald suggested that the primary school teachers’ unienNZ Educational
Institute, was taking its “first shot” at the retgnpassed 90-day employment trial
period. The union wanted to omit the trial peravisions from the kindergarten
teachers' collective agreement with the MinistryEofucation. The union sought an
agreement from the Ministry of Education and vasi&indergarten associations that
a 90-day trial period was “neither necessary nairdble”. The National Secretary of
the NZEI Paul Goulter stated that the Ministry afuEation needed “to realise that
law change did not just deprive workers of persogrédvance rights, but had a
significant effect on the labour market”.

In yet another employment issue involving McDonsal@ee November Chronicle),
the Sunday Sar Times reported that a disagreement over payment of $d@hwof
McDonald’s burgers had escalated into a year-longpleyment dispute costing
thousands of dollars. Daniel Gledhill, an emplogevcDonald’s branch in Mana
(Porirua), won his case for unjustifiable dismiskafore the Employment Relations
Authority. However, the Authority told both padi¢hat they should have been able
to settle the dispute themselves. Gledhill, who Wwadked at the McDonald’s branch
for three years and had a clean work record, wamidsed in October 2007 for giving
away $10 worth of fast food to friends. He tookeagonal grievance, claiming that he
felt pressured to give the food away, but intentiecettle the bill after his shift
finished. However, he only paid the staff discotete of $4 and accepted that he
should have paid the full amount. Gledhill was aetarded any remedies as his
actions had contributed to the employment disguteas found that the McDonald’s
branch did not conduct a reasonable inquiry in®ititident and did not have hear
evidence before dismissing Mr Gledhill.

Both theNZ Herald and theWaikato Times reported on the case of a breakfast radio
announcer from Tokoroa who claimed unjustifiablengissal after a public “bust-up”
with his manager. The employee was unsuccesshukialaim for reinstatement and
compensation. The man was dismissed after he loddallenged the mayor of
Tokoroa at a public meeting while dressed in clughihat identified his employer.
The man’s manager said she was embarrassed bycti@sa as local people
recognised him and associated him with working la tadio station. The
Employment Relations Authority found that the mao&nduct outside of working
hours did impact on his employment and his behaweaas “manifestly injurious to
the interests of the employer” and could bringdmgployer into disrepute.

The Dominion Post reported that the Defence Force was ordered t&pa,000 to a
doctor who was dismissed after raising concernsitaler ability to treat patients in a
naval decompression chamber. The treatment of ebtodwas labelled as “callous,
hasty and rash” by the Employment Relations AutiioriThe Doctor had met with
her then manager to express concerns about hernask in the hyperbaric unit,
stating that she believed it was not safe for becdantinue working as she was not
adequately trained nor qualified. Hours later stas wismissed on the grounds that
her duties could be altered only by mutual agreem&aditionally, it was claimed
that the doctor was not an employee because shkedarnder an independent
contractor agreement. However, the Authority ruteat, although the doctor worked
under an independent agreement, the nature of t@ogment meant that an
employment relationship existed. The Defence Foras ordered to pay her $81,072
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in lost wages, plus a further $20,000 compensatan“emotional trauma and
distress”.

Another employment dispute involving a high profilersonality reached the media.
Real-estate agent and former television star MicBaelgaris was ordered by the
Employment Relations Authority to pay back $163,&8%inearned commission. An
Authority ruling determined that Mr Boulgaris, whad a major role in the ‘Location,
Location, Location’ TV series, had to pay back theney to Wensley Developments
Ltd who had employed him as a salesman in Queenstdle dispute focussed on a
$535,000 commission paid in advance. Mr Boulgaaid only earned $339,990 when
he resigned. Boulgaris claimed that he did not ow¢he pre-paid commission as his
employer had misrepresented what he would earn.Alitleority found no merit in
his argument.
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Auckland University of Technology
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